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NO. XXXL. 


OCTOBER, 1836. 


ART. L—PRINTED LAW REPORTS AND COTEMPORARY MAN- 
USCRIPTS. 


4 Chronological Statement of the printed Law Reports, and of the Cotem- 
porary Manuscripts by which they may be authenticated and improved. 





{The following very useful Table was compiled in England for the use 
of the editors of the complete series of the Law Reports, now in course 
of publication by Mr. Pheney. ‘The publisher says “as several of the 
gentlemen, for whose use it was intended, have thought it of sufficient 
importance to be presented to the public at large, he has been induced, 
upon such recommendation, to print it. In addition to its value as a 
digested Index of legal mss. it is respectfully submitted it affords con- 
clusive evidence of the extent to which the admitted inaccuracies of 
the Printed Reports may be corrected, and their deficiencies supplied, 
by a judicious use of such copious materials.” We have thought we 
could not better occupy the pages of our Journal than by preserving 
this useful tract especially as we think it cannot be known to the pro- 
fession of our country. We hope to be able, on some future occasion, 
to call the attention of our readers to the valuable series of Law Reports, 
to promote which the present Table has been prepared. Ep. Jur.] 


HENRY [I1.—October 19, 1216. 
PRINTED REPORTS. 
Jenkins (Exchequer), 4, 19, 21. 
EDWARD I.—November 16, 1272. 
PRINTED REPORTS. 
Jenkins (Exchequer), 18, 34. 
Keilwey (K. B. and C, P.), 6. 
Year Book (Memoranda of the Exchequer only), Part I. 1 to 29. 
VOL. XVI.—NO. XXXI. 1 
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COTEMPORARY MANUSCRIPTS. 
Lincoln’s-Inn Labrary : 
A Year Book, 17, 18, 19, 30, 31, and 32 Edw. 1. 
Bishop Moris’s Collection, Public Lib. Cambridge : 
402 A Year Book, temp. Edw. 1. 


Lansdowne Collection, British Museum. 
564 . » 
Tr Reports of Adjudged Cases temp. Edw. 1. 
MSS. Middle Temple Library : 

Placita Coram Rege, temp. Edw. 1.; containing, as appears, a short 
statement of Records of Proceedings and Judgments in that King’s 
Courts, in the several years of his reign. 

EDWARD II.—July 7, 1307. 
PRINTED REPORTS. 
Jenkins (Exchequer), 5, 15, 18. 
Year Book, Part I. (K.B., C.P., & Exch.), 1 to 19. Maynard. 
COTEMPORARY MANUSCRIPTS. 
Lancoln’s-Inn Labrary : 

Year Book, 1 to 20 Edw. 2. This MSS. is entirely different from 
the printed, Maynard’s, Edw. 2.; containing many Cases not in the 
latter, and such as are found in both, being differently reported. 
Return of Lincoln’s-Inn to Record Commission. 

Bishop Moris’s MS. Public Inb. Cambridge : 
306 A Year Book, te mp. Edw. 2 
SS BM cceds ditto Edw. 2. 
Bishop Tanner’s Collection, Bodleian Lib. Oxon : 
13 Relationes Placitorum Vulgo dict. Year Book. Incipientes, ann 
1 Edw. 2; et Finientes, anno ultimo Edw. 2. 
Harleian Collection, British Museum : 
571 Collectanea de Annalibus Juridices Regni, R. Edw. 2 
572 Pars Aunalium Juridicorum, Regni Regis Edw. 2.—This MS. dif 
fers in Parts from the two following. 


“ty 


i i] Abstracts from Year Books, 1 to 10 Edw. 2. 
to 


> _ . 
2 Year Book, 20 Edw. 2. 


3 
835 Annales Juridice, ab anno primo to anno 13, inclusive. 
i 


8, 13 and 14 years. 
3283 A Year Book of the reign of Edw. 2. 
3639 Annales Juridice, ab anno 3 ad 19 Edw. 2. 
Hargrave’s Collection, British Museum : 
210 Year Book, several years of Edw. 2. 


Part of a Year Book, temp. Edw. 2. particularly as to his 5, 6, 7, 
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EDWARD III.—January 25, 1327. 
PRINTED REPORTS. 
Benloe (K. B. and C. P.), 32. 
Jenkins (Exchequer), 1 to 47. 
Keilwey (K. B. and C. P.), 1 to 47. 
Year Book (K. B. and C. P.), Part II. 1 to 10. 
Year Book (K. B. and C. P.), Part III. 17, 18, 21 to 30, 38 and 39. 
Ditto — Part IV. 40 to 50. 
Ditto — Part V. Liber Assisarum, | to 51. 
COTEMPORARY MANUSCRIPTS. 

Lincoln’s-Inn Labrary : 
Year Book, 1 to 46 Edw. 3. 

Inner Temple Library. 

Year Book from 10 to 16 Edw. 3, inclusive-—“ This Year Book is ex- 
tremely valuable, the whole of the period to which it relates, except 
the 10th year, being deficient in the printed copies. It is very fairly 
written in a coeval hand; and upon examining the 10th year with the 
printed copy, they appear so nearly alike as to induce a belief thai 
this MS. for that year was used in the printed edition.”—Return of 
the Inner Temple to Record Commission. 

Year Book ; contains anni 38, 40, 41, 42 Edw. 3; 3 Hen. 6.—The hand 
writing in which this MS. is written is not coeval. 

A Volume of Reports, in which there are a few Cases in the reigns of 
Edw. 3, Hen. 6, but chiefly temp. P. & M. and Eliz. 

Bp. Tanner’s Collection, Bodleian Labrary, Oxon: 
260 Liber Annalium a Termino Hilar, anno R. R. Edw. 3. usque ad 
Term Michs. anno R. Edw. 3. 
Bp. Moris’s Collection, Pub. Library, Cambridge : 

180 Liber Annalis, temp. Regis Edw. 3, annis 5, 6, 7, 8, 9. 

307 A Year Book, temp. King Edw. 3. 

309 
to | 

316 } Eight Vols. Year Books, temp. E. 3. Rich. 2, Hen. 4, 5,6, Rich. 3 
& | 

325 ) 

Hargrave Collection, British Museum : 
297 Reps. Hil. 40 Edw. 3, to Mich. 45 Edw. 3. ° 
Harleian Collection, British Museum : 
3636 Annales Juridici, ab anno, 2 ad 10 Edw. 3. 
SOAS DUD cies cecetic cusses OO 10 LeWe ce 


739 ; 

4 ) Year Books, 1 to 11 Edw. 3. 
14 to 24 

740 - — | 
Sto 14 Jitto...1 to 11] Edw. 3. 

74) 


i319 Ditto .. 13 to 19 Edw. 3. 
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741 
<n ee j 9 91 Fdw. ‘ 
91 to DS Ditto . . 20 to 21 Edw. 3. 


811 Part of a Year Book, temp. Edw. 3, 19 to 31, the latter part of 
~ 1 the 35th year, the 36th, 37th, and greater part of the 38th years 
3283 A Year Book, temp. 3, &c. Law French. 

Lansdowne Collection, British Museum: 
1074 Entries of several sorts of Pleadings on Record, temp. Edw. 3 


~ 23 Hen. 6 and 7. 
KICHARD I1.—June 21, 1377. 
PRINTED REPORTS. 
Bellewe (K. B. and C. P.), 1 to 22 
Jenkins (Exchequer), 1 to 22. 
COTEMPORARY MANUSCRIPTS. 
Lincoln’s-Inn Library : 
Year Book, 2, 6, 7, 8, 11, 12, 13 Rich. 2. 
Bp. Moris’s Collection, Pub. Library, Cambridge : 
312 Year Book, temp. Rich. 2. 
Lansdowne Collection, British Museum: 
507 The Year Book, or Juridical Annals during the reign of Rich 2.— 
The Year Books of this reign have never been printed. This 
MS. and the two above, in Lincoln’s-Inn Library, and Public 
Library, Cambridge, will fill up the chasm of this reign in th 
Year Books. 
HENRY IV.—September 29, 1399. 
PRINTED REPORTS. 
Jenkins (Exchequer), 1 to 14. 
Year Book (K. B. & C. P.), Part IV. 1 to 14. 
COTEMPORARY MANUSCRIPTS. 
Lincoln’s-Inn Library : 
Year Book, 2, 8, 11,13 Hen. 4. 
Bp. Tanner’s Coll. Bodleian Labrary, Oxon : 
250 Reports in the time of Hen. 4. 
Bp. Moris’s Coll. in Pub. Library, Cambridge : 
310 A Year Book, temp. Hen. 4, &c. 
312 = Ditto ..... 200. ditto, 
Harleian Coll. British Museum : 
5142 to 5 Term Reps. 26 Hen, 8 to 19 Eliz., with some of Hen. 4 and 5 
Hargrave’s Collection, British Museum: 
1 A Year Book, beginning Mich. 2 Hen. 4, and ending Easter 9 
Hen. 5; and see Note in Hen. 5. 
HENRY V.—March 20, 1413. 
PRINTED REPORTS. 
Jenkins (Exchequer), 1 to 10. 
Year Book (K. B. and C. P.), Part VI. 1, 2, 5, and 7 to 10. 
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COTEMPORARY MANUSCRIPTS. 

Lincoln’s-Inn Library : 

Year Book, 1, 5, 9. 
Bp. Moris’s Coll. Pub. Lib. Cambridge : 
310 Year Book, temp. Hen. 5. 
Bee “TNO ocewces Hen. 5. 
5142 to 5 Term Reps. 26 Hen. 8 to 19 Eliz., with some of Hen. 4 and 5 
Hargrave’s Collection, British Museum : 

1 A Year Book, beginning Mich. 2 Hen. 4, and ending Easter 9 
Hen. 5.—Several Cases in this MS. are given in the same words 
as in the printed Year Books of the same time. Mr. Hargrave 
was of opinion that the other Cases were mostly, or wholly in 
print; the writing is a very ancient Court-hand. The Volume 
appears heretofore to have belonged to the Yelverton Collection. 

*.* If the description of this Vol. be accurate, it must contain the 
years of Hen. 5 not in the printed Year Books, viz. the 3, 4, 
and 6th years. 

HENRY VI.—August 31, 1422. 
PRINTED REPORTS. 

Benloe (K. B. and C. P.), 2, 18. 

Jenkins Exchequer), 1 to 39. 

Year Book (K. B. and C. P.) Parts VII. & VIII. 1 to 4, 7 to 12, 14, 18 
to 22, 27, 28, 30 to 39. 
COTEMPORARY MANUSCRIPTS. 

Lincoln’s-Inn Labrary : 
Year Book, 1, 2, 3 Hen. 6. 

Inner Temple Library: 
A Volume of Reps. in which there are a few Cases of E. 3 and Hen. 6. 

Bp. Moris’s. Coll. Pub, Library, Cambridge : 


309 A Year Book, te mp. Hen. 6. 
310 DEG <0s-0« ditto Hen. 6. 
312 i ditto Hen. 6. 


Harleian Collection, British Museum : 

1585 Reports from 24 Hen. 6 to end of Eliz—The name of Robert 
Paynel is in this Book ; then follow Ex-Libro Francisci Moore, 
Mititis servientis ad legem scripto propria manu ipsius. 

4557 Reports, 11 to 22 Hen. 6.—In the first leaf of this MS. is this, in 
the hand-writing of Robert Paynel: “.Vole, in this Book are 
the 13 and 14 years of Henry 6, which are not in the printed 
books.” 

Lansdowne Collection, British Museum: 
1074 Entries of several sorts of Pleading on Record, temp. Edw. 3, 
23° Hen. 6 and 7. 
EDWARD IV.—March 4, 1461. 
PRINTED REPORTS. 
Jenkins (Exchequer), 1 to 22, 


]1* 
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Year Book (Annals, K. B. and C. P.), Part [X., 1 to 22. 
Year Book (Reports, K. B., C. P., and Exch.), Part X., Sth, long quinto 
COTEMPORARY MANUSCRIPTS. 
Harleian Collection, British Museum : 
4585 Reports, 24 Hen. 6 to the end of Elizabeth. 
1345 Extracts from Year Books of Edw. 4. 
a a 
os Various Reports, Edw. 4, Hen. 7, &c. 
Hargrave’s Collection, British Museum : 
105 Reports, East. 'T. 22 Ed. 4 to 21 Hen. 7, (Latin). 
EDWARD V.—April 9, 1483 
PRINTED REPORTS. 
Jenkins { Exchequer . 
Year Rooks (K. C. and C. P.), Part XI. 
COTEMPORARY MANUSCRIPTS. 
: Harleian Collection, British Museum : 
— Extracts from Year Books, iemp. Edw. 5. 
4585 Reports, 24 Hen. 6 to the end of Elizabeth. 
Lansdowne Collection, British Museum : 
105 Reports, Easter Term, 22 Edw. 4, Edw. 5, Rich. 3, to 21 Hen. 7 
RICHARD II].—June 22, 1483. 
PRINTED REPORTS. 
Jenkins (Exchequer), 1 & 2. 
Year Book (K. B. & C. P.), Pars XT. 1 & 2. 
COTEMPORARY MANUSCRIPTS. 
Bp. Moris’s Collection, Pub. Lib. Cambridge : 
310 Year Book, Rich. 3. 
Hargrave’s Collection, British Museum: 
105 Reports, Edw. 4 & 5, R. 3, and Hen. 7. 
Harleian Collection, British Museum : 
1345 __ : 
=— Year Book Extracts, te mp. Rich. 3. 


5 


4585 Reports, 24 Hen. 6 to the end of Elizabeth. 
HENRY VII.—April 22, 1435 
PRINTED REPORTS. 
Benloe (K. B. and C. P.), 1. 
Jenkins (Exchequer), 1 to 24. 
Keilwey (K. B. & C. P.), 12, 13, 17 to 24. 
Moore (K. B., C. P., Exch. and Chancery), 1 to 24. 
Year Book (K. B. & C. P.), Part XI. 1 to 16, 20 to 24. 
COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 
1074 Entries of several sorts of Pleading on Record, temp. Edw. 3, Hen 
23s G and 7. 


WwW 
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Harleian Collection, British Museum: 

>= Extracts from Year Books, temp. Hen. 7. 

1691 

— 5 Various Reports, temp. Edw. 4 and Hen. 7, &c. 

1624 

— Reports, anno 4 Hen. 7 to the last year of his reign. 

Lansdowne Collection, British Museum : 

105 Reports, East. Term, 22 Edw. 4 te 21 Hen, 7. (Latin). 

HENRY VIII.—April 22, 1509. 
PRINTED REPORTS. 
Anderson (C. P.), 25, &c. 
Benloe (C. P.), 1 to 38. 
N. Benloe (K. B., C. P., & Exch.) 22, &e. 
Benloe, Keilwey and Ashe (K. B., C. P., and Exch.) 
Brooks’ New Cases (K. B., C. P., & Exch.) 
Dalison (C. P.), 38. 
Dyer (K. B., C. P., Exch., & Chan.}, 4, &c. 
Jenkins (Exchequer), 1 to 38. 
Keilwey (K. B. & C, P.), 1 to 11, and 21. 
Moore (K. B., C. P., Exch., & Chan.), 3. 
Year Book (K. B. & C. P.), Part XI., 13, 14, 18, 19, 26, 27. 
COTEMPORARY MANUSCRIPTS. 

Lansdowne Collection, British Museum : 

1077 A miscellaneous irregular Collection of Reports of Cases, from 
Hen. 8 to Car. 1, by 'T. Levinge, Serjeant-at-Law; to which i 
added, a Collection of Cases in C. P., 1653 to 1663, by R. Le- 
vinge, Barrister-at-Law, of Inuer Temple, and Recorder of 
Chester. 

1059 Containing Reports of Sir F. Moore, transcribed, but not abridg- 
ed, from his own MSS. Although these are not the whole of 
Moore’s Reports, there are many amongst them not to be found 
in the printed copy. 

Harleian Collection, British Museum : 

1345 


”) 





Extracts from Year Book, Hen. 8, 12 to 27 years. 
355 A Paper Book, wherein are contained the Reports of Mr. Serjeant 
senlow, with Indexes prefixed. 
4817 Anderson and Warburton’s Reports. The Reports of Mr. Jus- 
tice Warburton begin at folio 152. 
aie 
— Various Reports, temp. Hen. 8. 


1715 Reports of Pleadings had in the Courts at Westminster, extracted 
2 from the Plea Rolls of Hen. 8. 
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1624 , 
—5— Reports, anni 1, 6, 9, 11, 17 Hen. 8. 
5142 to 5 Four Volumes of Term Reports in Law, French and Eng- 
lish, 26 Hen. 8 to 19 Eliz. &e. 
4585 Reports, 24 Hen. 6 to the end of Elizabeth. 
Hargrave’s Collection, British Museum : 

2 Reports 28 Hen. 8 to 38 Hen. 8, Edw. 6, and part of Q. Mary’s.— 
The printed Year Books terminate Trin. 27 Hen. 8; but these 
Reps. extend to and include the whole of that reign, the reign of 
Edw. 6, and part of Q. Mary’s. 
teports, temp. Hen. 8, Phil. & Mary, and Elizabeth. 
teports collected from the reigns of Hen, 8, Edw. 6, Phil. & 
Mary, and Elizabeth. 

6 Reports by Judge Harper, Mich. 37 Hen, 8 to Mich. 26 and 27 
Elizabeth. 
33 Extracts from Bendlow’s Reports, temp. Hen. 8, Phil. & Mary 


a 
4] 


~ 2 and Elizabeth. 

= Reports of Cases, 1 to 32 Hen. &. 

388 , a 

— Reports of Cases, temp. Hen. &. 

EDWARD VI.—January 28, 1547 

PRINTED REPORTS. 
Anderson (C. P.), 1 to 6. 
Benloe and Dalison (C, P.), 2. 
Brooks’ New Cases (KX. B., C. P., & Exch. 
New Benloe (K. B., C. P., & Exch.), 1 to 6. 
Dyer | K. B., C. P., Exch., & Chan.) 1 to 6. 
Jenkins (Exche quer), 1 to 6. 
Moore (K. B., C. P., Exch., & Chan.), 1 to 6. 
Plowden (K. B., C. P., & Exch.) 4 to 6. 

COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 

1077 An irregular Collection of Reports, by T. Levinge, Hen. 8 to Car 
1; to which is added, Cases in Com. Pleas, 1653—1663, by R 
Levinge, of Inner Temple, and Recorder of Chester. 

Harleian Collection, British Museum : 

5141 Law Cases, 6 Edw. 6, and 1, 2, 3, 4 & 5 Phil. & Mary, by Jus- 
tice Wm. Dalison, in law French. 

6681 A Quarto, containing the Second Book of Plowden’s Reports 
with Tables prefixed. 

5142 to5 Term Reports, 25 Hen. 8, Edw. 6, P. & Mary to 19 Eliza 
beth, 

4585 Reports, 24 Hen. 6 to the end of Elizabeth. 

307 Mr. Serjeant Benlow’s Reports, with Indexes. 
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4317 Anderson and Warburton’s Reports. 

Hargrave’s Collection, British Museum : 

2 Reports, 28 Hen. 8 to 38 Hen. &, Edw. 6, and part of Q. Mary’s. 
—The printed Year Books terminate Trin. 27, Hen, 8 ; but these 
Reports extend to, and include, the whole of that reign, the 
reign of Edw. 6, and part of Q. Mary’s. 

3 Reports, temp. Hen. 8, Ph. & M. and Elizabeth. 

4 Reports collected from the reigns of Hen. 8, Edw. 6, Phil. and 
Mary, and Elizabeth. 

© Reports by Judge Harper, Mich. 37 Hen. 8 to Mich. 26 & 27 
Elizabeth. 

PHILIP and MARY.—July 6, 1553. 

PRINTED REPORTS. 

Anderson (C. P.), 1 to 6. 
Benloe and Dalison (C. P.), 1 to 5. 
Benloe in Keilwey and Ashe (iX. B., C. P., and Exch.), 1 to 5. 
New Benloe (K. B., C. P., & Exch.) 1 to 5. 
Brooks’ New Cases (K. B., C. P. and Exch.) 1 to 5. 
Cary’s (Chancery), 5. 
Dyer’s (K. B., C. P., Exch., & Chan.) 1 to 5. 
Dalison in Keilwey and Ashe (C. P.), 1, 4, and 5. 
Jenkins (Exchequer), 1 to 5. 

Leonard (K. B., C. P., and Exch.), 1 to 5. 

Moore (K. B., C. P., Exch., & Chance.), 1 to 5. 

Owen (K. B. and C. P.), 4 to 5. 

Plowden (K. B., C. P., and Exch), 1 to 5. 

COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 

1072 A Collection of Cases, temp. Mary & Elizabeth, transcribed from 
Harper.—Mr. Umfreville, the late possessor of this MS., says in 
a note, “This Book, although a Copy, contains many Special 
Cases regnante Elizabeth.” 

1077 A Miscellaneous Collection of Cases, Hen. 8 to Car. 1, by T. Le- 
vinge, Serjeant-at-Law ; likewise Cases in C P., 1653 to 1663, 
by R. Levinge, Recorder of Chester. 

Harleian Collection, British Museum: 

5141 Law Cases, 6 Edw. 6; 1, 2, 3, 4 and 5 Phil. and Mary, by Justice 

“1 Wm. Dalison, in law French. 

1624 

— Reports, anno 4 & 5 Phil. & Mary. 

5142 to 5 Term Reports, 26 Hen. 8, Edw. 6, P. & M. to 19 Eliz. ; with 

some Cases in Hen. 4 & 5. 
Reports, 24 Hen. 6 to the end of Elizabeth. 
Mr. Serjeant Benlow’s Reports, with Indexes. 


4585 
309 
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4817 Anderson and Warburton’s Reports. 
6681 Plowden’s Reports, Part II. with Tables. 
Inner Temple Library : 
A Collection of Reports, temp. Philip & Mary, and Elizabeth. 
Hargrave’s Collection, British Museum: 

2 Reports, 28 Hen. 8 to 38 Hen. 8, Edw. 6, and part of Q. Mary.— 
The Printed Year Books terminate Trin. 27 Hen. 8; but these 
Reports extend to, and include, the whole of that reign, the 
reign of Edw. 6, and part of Q. Mary’s. 

3 Reports, temp. Hen. 8, Phil. & Mary, and Elizabeth. 

4 Reports collected from the reigns of Hen. 8, Edw. 6, Phil. & Ma 
ry, and Elizabeth. 

6 Reports by Judge Harper, Mich. 37 Hen. 8 to Mich. 26 & 27 
Elizabeth. 

33 Extracts from Benlow’s Reports, temp. Hen. 8, Phil. & Mary, an 

2 Elizabeth. 

pe Cases, temp. Phil. & Mary, and Elizabeth. 
ELIZABETH.—November 7, 1558 
PRINTED REPORTS. 

Anderson (C. P.), 1 to 45. 

denloe in Keilwey and Ashe (K. B., C. P., and Exch.), 2 to 20 

Bendloe (K. B., C. P., and Exch.), 1 to 17. 

Benloe (C. P.), 1 to 21. 

Brownlow and Goldesborough (C. P.), 11 to 45. 

Cary (Chancery), 1 to 45. 

Coke (K. B., C. P., Exch., & Chan.), 14 to 45. 

Croke (K. B. and C. P.), 24 to 45. 

Dalison (C, P.), 1 to 16. 

Dalison in Keilwey & Ashe (C. P.), 2 to 7. 

Dickins (Chancery), a few Cases. 

Dyer (K. B. and C. P.), 1 to 23. 

Godbolt (in all the Courts), 17 to 45. 

Goldesborough (in all the Courts), 28 to 31, 39 to 43 

Hobart (in all the Courts), a few Cases. 

Hutton (C. P.), 26 to 38. 

Jenkins (Exchequer), 1 to 45. 

Leonard (K. B., C. P., & Exch.), 1 to 45. 

Moore (K. B., C. P., Exch., & Chan.). 1 to 45 

Noy (K. B. & C. P.), 1 to 45. 

Owen (K. B. & C, P.), 1 to 40. 

Plowden (K. B., C. P., & Exch.), 1 to 21. 

Popham (K. B., C. P., & Chan.), 34 to 39, 

Saville (C. P. & Exch.), 22 to 36, 

Tolhill (Chancery), 1 to 45. 

Yelverton (K. B,), 44 and 40. 
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COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 

Shert Notes of Cases at Common Law, temp. Eliz. and Jac. I. 

A large Collection of Cases, Pleadings, and Reports, in various 
Courts, temp. Elizabeth. At the beginning is the great case of 
Scroggs v. Colshill. 

A Collection of Reports of certain Cases adjudged, temp. Eliza- 
beth, in K. B., C. P., and Exchequer, by divers eminent per- 
sons ; amongst whom are Justice Harper, Baron Saville, Sir J. 
Walter, and Matthew Ewens.—From internal evidence this 
MS. was Mr. Powle’s, and afterwards Mr. Umfreville’s. It ap- 
pears to have been written anterior to 38 Elizabeth. 

1061 Reports of Cases between 28 Eliz. & 11 Jac. I. 

1065 Ditto... K. B., Hil. 41 to Mich. 43 Eliz. 

599 Reports of Cases in Chancery, collected from the Records of the 
Court. 

1058 Reports, K. B., East. 43 to Hil. 45 Eliz. 

1172 

a. Reports of Cases, temp. Eliz. & Jac. I. 

1067 Reports, K. B., 14 to 43 Elizabeth. 

1068 


982 
1057 


1060 


A Collection of Cases in various years, during the reign of Eliza- 
beth.—Mr. Umfreville calls this volume “a copy from a good 
collection.” 

1074 Reports, K. B. Hil. to Mich. 39 Elizabeth.—* Qui sunt bons,” says 

24 = Mr. Umfreville. 

1074 _ , vas 

OA Various Reports in Com. Pleas, from 40 Eliz. to 1 Jac. I. 

1072 A Collection of Cases, temp. Mary and Eliz. from Judge Harper 
—See Mr. Umfreville’s note to this number, Phil. & Mary. 

1073 Cases, C. P., from 28 to 37 Eliz. 

1076 Reports, K. B. and C. P., 25 to 42 Elizabeth. 

1077 A Miscellaneous Collection of Cases and Reports, Hen. 8 to Car. 
1. by Serjeant T. Levinge ; and Cases in C. P. 1653 to 1663, by 
R. Levinge, Recorder of Chester. 

1078 Reports of Cases, K. B. temp. Eliz. written at the time. 

1084 A Miscellaneous Collection of Cases, &c. temp. Elizabeth ; amongst 
which, at fol. 36, will be found some Reports of Ch. Jus. Wray. 
—This volume has the Autograph of Mr. Calthorpe, but was 
written at the time before mentioned. 

1086 Reports and Pleadings, temp. Elizabeth. 

1087 A Collection of Cases in K. B., C. P., & Exch. 24 to 37 Eliz.— 
Mr. Umfreville observes, that many of the Cases in C. P. are 
reported in Anderson. 

1088 Reports, K. B., 42 & 43 Elizabeth. 

1095 Reports, K. B. & C. P., 6 to 36 Eliz. ; at the end are a few Cases, 

4 Car. 1. 








1099 


1101 
— 

1101 
> 
1102 
1103 
1104 


1106 


1018 
1110 
“> 


1113 


1079 
601 
= 


1059 


1575 


1631 
“4 

1679 
— 
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Reports of Cases in K. B., 39 & 40 Elizabeth, by T. Fleming, 
afterwards Chief Justice—Some of these Cases have been 
printed in Coke’s Reports, but they are much more fully re- 
ported in the present Collection, according to a remark made at 
the end of the Tables, where such cases are particularly named. 

Sir J. Saville’s Reports in the Exch. temp. Eliz —Mr. Umfreville 
says, ‘ not in the printed Reports.’ 


Reports of cases in various years of Elizabeth. 


Reports of cases in B. R. and C. B., 35 and 36 Elizabeth. 

Reports of a few cases in C. P, in various years of Elizabeth. 

An Abridgment of Cases in K. B., C. P., and Exch. 6 to 41 Eli- 
zabeth. 

Reports of Cases in verious years of Elizabeth, transcribed 1698, 
—Some of the Marginal References are in the hand-writing of 
Rob. Paynel. . 


A part only of Yelverton’s Reports. 
Reports of ( ‘hancery Cases in divers years Q. Elizabeth. 


A Collection of Reports of Cases in divers Courts from 43 Eliz. 
to 10 Jac. 1.—* Seemingly in the hand-writing of Mr. Siderfin ; 
and see 1111 in Jac. 1.” 

With readings of Coke, &c. A few Cases, temp. Eliz.; amongst 
them is Sir F. Bacon’s Argument in the great case of Perpetui- 
ties, or Chidley’s Case. 

Sir Edw. Coke’s Reports, 12 & 15 Parts. 

A volume formerly belonging to Chief Justice Hale, whose Auto- 
graph is on it—*The 12th Part of Coke’s Reports, said, in a 
note by Mr. Umfreville, to contain cases not in the printed copy.” 

The Reports of Sir F. Moore, transcribed from his own MS&. ; 
although these are notthe whole of Moore’s Reports, there are 


many amongst them not to be found in the printed copy. 


Harleian Collection, British Museum: 


A Book of Reports, 37 Eliz. to 12 Jac. 1—These Reports and 
such like, says a note, are not only useful to Students in our 
Common Law, but to Historians, Antiquaries, and Heralds, 
who, from these books, may gather many noble materials for il- 
lustrating the history of places and families. 


Reports, Law French, 23, 27, 33, to 40 Eliz. 
Like Reports, but larger than the former, 36 to 40 Elizabeth. 


Reports of Trials, Mich. 41 to Hil. 42 Eliz. 
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1508 Reports 39 Eliz., and 15 & 16 Jac. 1.—This book belonged to R 
Paynel, of Gray’s Inn. 
Reports Commini Banco, 26 to 32 Eliz. 


A edhe of Precedents and Abridged Cases in Law, from 33 to 41 


Eliz. 

P Reports of Cases, temp. Eliz. 27, 28, & 29 yrs. 

13 Reports and shorter Notes touching divers Cases, adjudged 2 t 

a 36 Eliz., both inclusive, with an Index 

27 k:xemplification of several Cases in the five first Books of Re 
ports Coke. 

»J2U Continuation of the above to the 1Jth Part. 

1331 Reports, 27 to 30 Eliz., by Sir Ed. Hendon, afterwards a Baron of 

the Exchequer. 


E8318) \ Man iscripl of Hutton’s Reports 


\ large Collection of ds tached Cases of this time. 


id 
} ) 
bedDU 


jC *BCports of Trials in the Star Chamber, 40 Eliz. to 4 Jac. 1. 


1330 Reports of ma 1y Pleas and Trials in B. R.—In this and the pre 

z ‘['ract are many extraordinary Cases. 

i693 Re f Law ses, argued in the Qlueen’s Courts towards the 
I reba n Flisabeth’s reign, 


14696 A pretty large Collection of Law Cases happening from 5 to 27 


Eliz. nciusive, 
1697 A Collection of Law Cases and Reports of Trials in the Queen’s 
Bench, 36 to 40 Eliz 
24 R rts annt, 1, 2, 5, 7, 8, 9, 10, 14, 15,. 23, 26, 27, 30, 31, 32, 34. 
j 3, 36, 37, 38, and 39, Eliz. but not in order of time as here 
d. 


514 2 to 5'Term Reports 26 Henry 8 to 19 Eliz., with some of Hen. 


nd od 

. Re} ts, ab anno, 23 to 27 Eliz 

i 

3 Reports of Law Cases tried in e Queen’s Bench, anno 30, 31 
2. 133 Eliz 

1772 AC ction of Reports, Trin. 27 Eliz., to Hil. 20 Eliz.—“ Which 
seem be accurately taken.” 
Many Terms in Elizabeth’s reign 


1212 Reports from 29 to the 33d of Elizal 

!=14 Miscellaneous Reports, temp. Eliz. and Ja 

{922 Reports in the Queen’s Bench, 21 to 34 I 

{998 Reports from 51 to 40 Eliz. 

6686 Cases and Precedents in Law, from 33 Eliz, to 5 Jac. | 


VOL. XVI.—NO. XXXI. 2 
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6707 Proceedings in K. B. and Exch. temp. Eliz. 
6745 Proceedings in the Queen’s Bench, 35, 36, 37, 38 years of Queen 
Elizabeth. 
4585 Reports from 24 Henry 6 to the end Eliz. 
309 A volume, containing the Reports of Mr. Serj. Benlow. 
4817 Anderson and Warburton’s Reports. 
6681 The 2d Part of Plowden’s Reps., with Tables. 


Inner Temple Labrary : 
A volume of Cases in Philip & Mary, and Eliz. 
9 vols. of Reports, K. B., C. P., and Exch. temp. Eliz., Jac. 1., ane 
Car. 1. 
Lincoln’s Inn Labrary : 
A Collection of Reports temp. Eliz., Jac. 1., & Car. 1. 
Hargrave’s Collection, Brilish Museum : 
Reports, temp. H. 8, Phil. & Mary, Eliz. 
Reports collected from the reigns of Henry 8, Ed. 6, Phil. §& Mary 
and Eliz. 
5 Reports by Lord Chief Baron Walter, being Cases temp. Fliz.. 
with a short Account of the Reporter, who lived till the 6 Car. 
1, in the hand-writing of Mr. Umfreville. 
6 Reports by Judge Harper, Mich. 37 Henry 8, to Mich. 26 and 27 
Eliz. 
7 Reports 36 to 41 Eliz. by Mr. Hy. Were, afterwards Judge of th 
Marshalsea. 
8 Another copy of Harper’s Reports, and a part of Sir J. Wal er’s 
Reports. 
9 Exchequer Cases temp. Eliz., formerly in the Yelverton collection 
10 Judge Harper’s Reports, beginning 2, and ending 15 and 16 Eliz 


1 


—At the end of these Reports is a learned Argument proving 
the King’s right to the Sea Lands and Salt Shores; togethe: 
with a Copy of a Decree in the Exchequer, upon an Informa- 
tion for an encroachment upon the river Thames, by the erec- 
tion of houses, 

11 Reports of Cases in K. B., C. P., and Exch., 24 to 30 Eliz.—This 
volume was formerly in the Yelverton Collection, and contains, 
among other cases, a full Report of the famous Case of Fen. 
wick and Mitford. 

12 Reports in K. B. and C. P., collected by Mr. Godfrey, temp. Eliz 
and Jac. 1. 

13 Reports, Mich. 42 Eliz. to Trin. 43 Eliz. 

14 Cases in B. R. and C. B. Trin. 36 to Hil. 38 Elizabeth. 

15 Reports of Cases in K. B., C. P., and Exch., Eliz. and Jac. 1.— 

2 These Reports begin 9 Eliz., but are not in chronological order. 

15 Reports of various Cases in various years of Queen Elizabeth's 

8B reign, not placed chronologically —The volume, containing the 
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two last numbers, formerly belonged to the Yelverton Collec- 
tion, and Mr. Hargrave was of opinion that some of the Cases 
in the time of Elizabeth, without the Reporter’s name, were by 
Sir Chris. Yelverton. 
17 Reports, Hil. 32 Eliz. to Trin. 10 Jac., presumed, from internal 
] evidence, to be by Sir Christopher Yelverton. 

26 Reports, K. B., C. P., and Star Chamber, tenp. Eliz., with diffe- 

rent readings in the same reign: amongst the Reports at folio 

571, is a Collection of Cases by Sir James Dyer, not in print. 

27 Chief Justice Popham’s Reports, beginning Mich. 34 Eliz., and 

2 ending Easter 39 Eliz.—This MS. is bound with Chief Justice 
Hlyde’s Reports, in his own hand-writing. The above Reports 
are attributed to Popham, by a title at the beginning in the 
hand-writing of Lord Chief Justice Hyde. 

29 Cases Eliz. and Jac. 1, in the Court of Wards and in the C. P.— 
The first part of this MS. contains Cases expressed to be taken 
from Mr. Noy’s Reports, folio 1; the second isa collection of 
Cases stated to be copied from Reports of a Mr. Deane, Reader 
of Gray’s Inn, fol. 145; the third part is intituled Yelverton, 
folio 235, and contains only two Cases, the first of which is a 
very long and full Report of the Case of Zangis against Wis- 
chard, about a right of towing path next the river Lea, which 
Case is cited in 3 Term Reports, 258, from Serj. Turner’s MSS 

33 Extracts from Bendlow’s Reports, temp. H. 8, Phil. & Mary, and 

2 Eliz. 


’ 
> 4 


= Cases of Error in Exchequer Chamber, temp. Eliz. and Jac. 1. 


37 Reports temp. Eliz. & Jac. 1, in the Exchequer Chamber, K. B. & 
i C.P. 

45 Notes taken in C. P. by Mr. Gouldsborough, one of the Prothono- 
taries of the same Court, concerning amendment of Writs and 
Records, aud arresting of Judgment in all manner of actions.— 
“This collection of Notes by Gouldsborough, seems quite dis- 
tinct both from the printed Reports with his name, and from 
the printed Collection with his and Brownlow’s name, F. H. 

50 Reports of Cases in B. R. and Exchequer, 34 to 39 Eliz., with 
Indexes. 

51 Reports of Cases C. B. from 37 Eliz. to 39, by Mr. Duck. of Lin- 
coln’s-Inn, with Ind. 

88 Reports of Cases 33 to 39 Eliz., expressed to be in the proper 
hand of Ld. Ch. J. Popham. 

150 Cases in C. B. 1656 and 1657, also from the 12 to 19 Car. 2. by 
H. Darrell, Esq., with cases and opinions of Hale, Maynard, 
and Finch, relative to Wills and Settlements. 

213 Reports in the K. B, 42 and 43 Eliz. 
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281 Causes in Chancery, gathered by Sir George Cary, one of the 
5 Masters of the Chancery. 

306 K. B. Reports 37 to 39 Eliz. with an Index to the Cases in the 
hand-writing of Mr. Umfreville. 

373 A volume entitled by Mr. Umfreville, to whom it formerly be 
longed, as well as Mr. Hargrave, “ Jordan’s Collectanea,” con- 
taining copies of Cases of the time of Queen Eliz. reprinted at 
large, and not elsewhere to be found. A Table of Cases is 
given, page 246 ; at page 53 is Lord Coke’s Report of the Judg 
ment and part of the Arguments in Shelly’s case, in English 

374 Judge Harper’s Reports temp. Eliz 

38 

= Cases temp. Phil. § Mary, and Eliz 
103 
7 «(Reports of Cases temp. Eliz. 


JAMES I—Mar. 24, 1603 


PRINTED REPORTS. 
Anderson (C. P.), 1. 

Benloe (K. B., C. P., and Exch.), 19 to 23. 
sridgman (C. P.), 12 to 19. 

Brownlow and Goldesborough (C. P.), 1 to 23 
Bulstrode (K. B.), 7 to 15. 

Cary (Chancery), 1. 

Coke (K. B., C. P., Exch., & Chan.), 1 to 13. 
Croke (K. B. and C., P.), 1 to 23. 

Davis (K. B., C. P., and Exch.), 2 to 9. 
Glanville (Election before Committee of H. C.), 21 to 22 
Godbolt (all the Courts), 1 to 23. 

Hobart (all the Courts), 1 to 23. 

Hutton (C. P.), 10 to 23. 

Jenkins (Exchequer), 1 to 21. 

Jones, William (K. B. and C. P.), 18 to 23. 
Lane (Exchequer), 3 to 9. 

Leonard (K. B., C. P., & Exch.), 1 to 12. 

Ley (K. B., C. P., Exch., and Court of Wards), 6 to 23. 

Moore (K. B., C. P., Exch., & Chan.). 1 to 18. 
Noy (K. B. and C. P.), 1 to 23. 

Owen (K. B. & C. P.}, 1 to 12. 

Palmer (K. B.), 17 to 23. 

Popham (K. B., C. P., & Chan.), 15 to 23. 
Reports in Chancery, 13. 

Rolle (K. B.), 12 to 22. 

Tothill (Chancery), 1 to 23. 

Winch (C., P.), 19 to 23. 

Yelverton (K, B.), 1 to 10, 
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COTEMPORARY MANUSCRIPTS. 


Lansdowne Collection, British Museum : 
582 Short Notes of Cases at Common Law, temp. Eliz. and Jac. I. 
1061 Reports of Cases between 28 Eliz. to 11 Jac. I. 
1063 Reports of Cases in K. B. from 22 Jac. 1. to 2 Car. 1, by Raven- 


scroft. 
9 a 
7 Reports of Cases, temp. Eliz. & Jac. I. 
1172 Reports 4 Jac. 1.—Said by Mr. Umfreville to be Yelverton’s Col- 
lection, beginning at fol. 95 in printed copy, and to be, perhaps, 
original. 
1172 Reports 7 to 9 Jac. 1.—Said by Mr. Umfreville to be Yelverton’s, 





“4° beginning at page 153 of the printed copy. 
1172 : 
= Reports K. B. 8 Jac. 1. 
1172 . 
a Reports K. B. 9 Jac. 1. 
1172 Reports in the Exch. Mich. 8 Jac. 1. to East. 10 Jac, 1.—Said by 
~7 ~~ Mr. Umfreville to be part of Lane’s Report. 
1074 


—; Various Reports in C. P., from 4 Eliz. to 1 Jac. I. 


1075 Cases concerning the Customs and Privileges of London temp 
Jac. 1, by Sir Henry Calthorpe, Recorder; at the end of them, 
fol. 40, is a Collection of K. B. Cases, 1 to 9 Jac. 1. 

1077 A Miscellaneous Collection of Reports, Hen. 8 to Car. 1. by T. 
Levinge, Serjeant at Law; likewise C. P. Reports, 1653 to 1663, 
by R. Levinge, Recorder of Chester. 

1090 Lord Hobart’s Book of Reports, K. B. &c. temp. Jac. I. 

1091 Sir Humphrey Winch’s Reports in C. P. temp. Jac. 1.—Mr. Um- 
freville states in a note on the first leaf, that these Reports, 
though printed as Judge Winch’s, are by Mr. Allestree. 

1093 A Collection of Cases, Special Pleadings, &c. temp. Jac. 1. 

1094 Ravenscroft’s Reports, Chy. K. B., C. P., Ex., and Star Chamber, 
21 Jac. 1 to 9 Car 1. 

1096 F - 

3 Reports of Cases, K. B., 3 Jac. 1. 

1097 Reports of Cases in K. B., 20 and 21 Jac. 1. 

1098 Reports of Cases at the Assizes temp. Car. 1., interspersed with 
some Exch. Cases, Jac. 1. 

1108 A part only of Sir H. Yelverton’s Reports in K. B., being those 
which begin at 33, and end at puge 148 of the printed copy. 

1110 Reports of Chancery Cases ¥, 10, 12, 13 Jac. 1., by an anony- 

~] mous, but able, Person. 

1111 Reports of Cases in K. B., &c. from 2 to 7 Jac. 1. 


Q* 
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1113 A Collection of Reports of Cases in divers Courts, from 43 Eliz 
to 10 Jac. 1.—Mr. Umfreville with some reason conceives th¢ 
hand-writing to be that of Mr. Siderfiu. 

1112 Reports of Cases, 3 to 20 Jac. 1.—At the end of the Volume is a 
Collection of Cases concerning Errors in the Exch. Chamber, 
printed in Moore’s Reports. 

120 The Original of Serjeant Ravenscroft’s Reps., K. B. temp. Jac. 1. 

G01 A Volume, formerly belonging to Lord Hale, whose Autograph is 

‘1 onit. The 12th Part of Coke’s Reps., said, in a Note by M1 
Umfreville, to contain Cases not in the printed copy. 

485 
l 
1030 Reports in K. B. from 15 to 21 Jac. 1—There is a long Note in 
this Work on the subject of Palmer’s Reports, which Mr. Um- 
freville contends to be part of Godfrey’s Reports, of which this 

Manuscript is likewise a portion. 

1059 Containing Reps. of Sir F. Moore, transcribed from his owt 
Manuscript.—Although these are not the whole of Moore’s 
Reps., there are many amongst them not to be found in the 
printed copy. 

Harleian Collection, British Museum : 

1575 A Book of Reports, 37 Eliz. to 12 Jac. 1—See Note to this No 

in Elizabeth’s reign. 


Mr. Serj. Glanville’s Election Cases, 21 and 22 Jac. 1. 


—=— Reports of Trials at Westminster, 1, 2, and 4, Jac. 1. 
I : 
—  Do.in B.R., 4 and 5 Jac. 1. 


5— Reports of Trials and Cases, Mich. 1 to Pasch. 11 Jac. 1. 


1558 Reports, 39 Eliz. to 15 and 16 Jac. 1—This Book belonged t 
Rob. Paynel, of Gray’s-Inn. 
1561 Reports K. B., 13 and 14 Jac. 1, with Index. 
5131 Reports C. P., 5, 6, 7, Car. 1, and 22 Jac. 1. 
6688 
34 Reports 2 and 3 Jac. 1, law French. 
6713 Proceedings K. B., 7, 8, 9, 10, Jac. 1. 
+30 
" - Reports and Trials in the Star Chamber, 40 Eliz. to 14 Jac. 1 
1332 Reports of many Pleas and Trials in Banco Regis, 2, 3, 6, 7, Ca 
7 1.—In this and the preceding Tract are many extraordinary 
cases. 
1213 Hutton’s Reports—A true Copy of the MSS. written by the 
Judge’s own hand, 15 Jac. 1 to 14 Car 1. 
1636 Another MS. Copy of Hutton’s Reports. 
i214 Miscellaneous Reports temp. Eliz. and Jac. 1. 
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4815 12th Part of Coke’s Reports—This MS., says a Note, is “not pub- 
lished in print.” 
6686 Cases and Precedents in Law, 33 Eliz. to 5 Jac. 1. 
395 Mr. Serj. Benlow’s Reports, with Indexes prefixed. 
4317 Mr. Justice Anderson’s Reps., and Mr. Justice Warburton’s Re- 
ports of this time. 
Inner Temple Labrary : 
9 vols. of Reports in K. B., C. P., and Exch. temp, Eliz., Jac. 1. and 
Car. 1. 
Lincoln’s-Inn Labrary : 
A Collection of Reports in the reigns of Elizabeth, Jac. 1, and Car. 1. 
Hargrave’s Collection, British Museum: 
12 Reports of Cases K. B. and C. rs collected by Mr. Godfrey, temp. 
Eliz. and Jac. 1. 

15 Reports of Cases in C. B., beginning East. 8, and ending East. 11 

9 Jac. 1. 

15 Reports by Mr. Pettie, taken in K. B., beginning Hil. 9 Jac. 1, 

10 and ending Mich. 10, Jac. 1—Mr. Hargrave was of opinion 
that these Reports temp. Jac. 1, were by Sir H. Yelverton, son 
of Sir ¢ ‘hristopher Yelverton. 

16 Sir Hy. Calthorpe’s copy of Lane’s Exch. Reports temp. Jac. 1.— 
Mr. Hargrave has written this note at the beginning; “I find 
that this MS. copy of Lane’s Reports contains matter not in the 
printed book. The case of Airie and Alcock, which is here in 
fol. 66 and 206, and in the printed book page 33, iS an instance 
the latter has not the first part of the case.” 

17 Reports Hil. 32 Eliz. to Trin. 10 Jac. 1.—Presumed, from inter- 

] nal evidence, to be by Sir Christopher Yelverton. 

17 Sir Christopher Yelverton’s Argument, in the Exehequer Cham- 

4 ber, in the Case of Post Nati, 7 May, 1608, 6 Jac. 1. 

18 Cases in B. R., in the 9 and 10 Jac. 1, with Indexes. 

19 Reports, by Mr. Antony Mills, of Cases in C. B., beginning Mich. 
2. Jac. 1, ending Hil. same year. 

20 Reports in B. R., 13 and 14 Jac. 1, supposed, by Mr. Hargrave, to 
be a MS. copy of part of Roll’s Reports, having many Cases 
reported in the same words as in vol. 1. of that work. 

21 Reports in B. R., from 17 to 20 Jac. 1, with Indexes.—On exami- 
nation, several Cases appear to be the same as in Palmer’s 
Reps. 

22 Judge Hutton’s Reports of Cases in the time of Jac. 1 and Car. 1, 
with Indexes.—A Note at the beginning says, “9 Aug. 1793. 
This MS. Copy of Hutton’s Reports does not seem quite so co- 
pious as my other MS. Copy,(see Numb. 46), but I calculate 
that it contains at least twice as many Cases as are in the print- 
ed copies. It begins and ends like the printed Reports, and 
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has not the full account of Judge Hutton’s case with Harrison, 
which my other copy contains, but only the short Report in 
print.— Francis Hargrave.” 

25 Reports of Cases C. B., temp. Jac. 1.—This MS. consists of two 
Parts; the first is a Copy of part of Hobart’s Reports ; the se- 
cond is intituled “ Reps. incerti Authoris.” Some of the Cases 
in this latter Part are in Hobart, but the Report is by a different 
hand, and the Cases are more fully given. 

30 Reports of Cases in the Courts of Chancery, King’s Bench, and 
Exchequer, in the reign of Jac. and Car. 1, by Arthur Turner. 
—The author of these Reports is stated, in a note by Mr. Um- 
freville, who formerly possessed this volume, to have been call- 
ed to the degree of Serjeant, in Trinity Term, 12 Car. 1; and 
to have been the father of Sir Edward Turner, who was Speak- 
er of the House of Commons in the reign of Car. 2, and made 
Chief Baron of the Exchequer May 23, 1671. 

31 Reports of Cases in the Exchequer Chamber and C. B., from 
Mich. 15 to Mich 18 Jac. 1. 

32 Reports of Cases in B. R., East. 7 Jac. 1, to Trin. 10 Jac. . 

33 Reports in the Exch. from 3 to 12 Jac. 1.—These Cases are stated 

1 by a former possessor of the book, to be chiefly by Lane, and 

- to contain many Cases not in the printed collection. 

= A Copy of the Record in Fuller’s case, Trin. 5 Jac. 1. 

34 Calthorpe’s Cases respecting the Customs of London ; and see 

2 Nos. 35 & 36. 

34 

6 

34 Cases of Error in the Exchequer Chamber and other Courts, 


Part of Sir Edward Coke’s 12th Report. 


8 temp. Eliz. and Jae. 1. 

37 Reports temp. Eliz. and Jac. 1, in the Exchequer Chamber, K. B, 

and C, P. 

46 Reports in Common Bank, from Trin. 15 Jac. 1 to Trin. 14 Car. 
1, inclusive, by Judge Hutton.—On the first leaf is this note: 
“Oh Aug. 1793. This volume, upon examination, I find to 
contain about twice as much in quantity as is in the printed 
edition of Hutton’s Reports. The disproportion in the number 
of Cases is still greater; for this book, according to the table 
prefixed, contains three hundred ; whereas the printed book, 
according to its table, has only seventy-two.—F. H.” 


| 


— Cases B. R., 13 Jac. 1. 
52 Cases in C. B., beginning Hil. 6 Jac. 1, and ending Trin. 8 Jac. 1. 
174 Cases in Chancery in the reigns of Jac. 1, Car. 1 & 2.—* These 


Cases are at the beginning stated to be from Docquets of De- 
crees, &c. in the office of John Wilkinson, Esq. one of the Six 














— 
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Clerks in Chancery. After the first 32 pages, many of the 
cases are printed in the book, called 1 Chan. Cases.—F. H.” 

317 The Reports of Sir William Jones, one of the Justices of the Com- 
mon Pleas, in the latter part of the reign of James 1, and in the 
early part of that of Car. 1, translated into English by Mr. Har- 
grave, before he was called to the Bar. 

362 Reports in B. R. and C. B. from 20 Jac. 1 to 4 Car. 1, by Robert 
Paynell, Esq. 

385 

526 Sir Henry Calthorpe’s Reports, temp. Jac. 1 and Car. 1; vol. J 

and 2, 


we) 


o/ 


Ww 


CHARLES I—May 27, 1625 
PRINTED REPORTS. 

Aleyn (K. B.), 22 to 24. 

Bendloe (K. B., C. P., and Exch.), 1 to 3. 

Sulstrode (KK. B.), 1 to 14. 

Clayton’s (Pleas of As., York), 7 to 24. 

Croke (K. B. and C. P.), 1 to 16. 

Godbolt (all the Courts), 1 to 13. 

Hetley &. Fh 3 te F. 

Hutton (C, P.), 1 to 14. 

Jones, William (K. B, and C. P.), 1 to 16. 

Latch (K. B.), 1 to 3. 

Ley (K. B., C. P., Exchequer, and Court of Wards}, 1 to 4 

Littleton (C. P. & Exch.), 2 to 7. 

March (K. B. and C. P.), 15 to 18. 

Nelson (Chancery), 1 to 24. 

Noy (K. B. and C., P.), 1 to 24. 

Palmer (K. B. and C. P.), 1 to 4. 

Popham (K. B., C. P., and Chan.), 1 to 2. 

Reports in Chancery, 1 to 24. 

Sty le (IX. B.) 21 to 24. 

Tothill Chancery, l to 21. 

COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 
580 Notes and Arguments of Cases at Common Law, in the reign of 
Car. 1. 

1063 Reports of Cases K. B. from 22 Jac. 1 to 2 Car. 1. 
1064 Reports of Cases in K. B. from 14 Car. 1 to 2 Jac. 2. 
595 Short notes of Cases in K. B. te mp. Car. 1. 

1066 Reports in the Upper Bench, 1650 to 1659.—At fol. 259 is the case 
of Forster v. Barrington, 1659, concerning the privilege of offi- 
cers of the Exchequer to be sued in their own Court. 

1077 A Miscellaneous Collection of Reports, Hen. 8 to Car. 1; with a 
collection of Cases (at fol. 67) in C. P., by R. Levinge, Recorder 
of Chester, from 1653 to 1668, 
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1021 A large Collection of Reports in K. B., C. P., and Exchequer, 11 
to 15 Car. 1. 

1082 Reports in C, P., 11 & 12 Car. 1. 


1083 Reports of Sir T. Widdrington in the K. B., and Robert Paynell’s 
Reports in the Exch. temp. Car. 1—Mr. Umitreville remarked, 
that many of the Records of the Exchequer having been lost 
by fire, Paynell’s Reports are become very valuable, and from 
the known integrity of the author may be depended on as au- 
thentic ; with Biographical Notices of the authors. See p. 1 
and 355 of the MSS.; and see No. 1092 following. 

1092 Another Copy of Widdrington’s Reports, with some variations 


from the furmer.—Mr. Umfreville remarks, that many of these 
Cases will correct the erroneous impressions in Latch. 
1094 Ravenscroft’s Reports in Chan., K. B., C. P., and Exch. and Star 
Chamber, 21 Jac. 1 to 9 Car. 1. 
1085 Reports, K. B.,3 to 7 Car. 1. 
1029 Ditto of Cases in K. B., 4 to 18 Car. 1. 
1095 Reports, K. B. & C. P. 6 to 36 Elizabeth. At the end are a feu 
Cases, } Car. 4 
Reports of Cases at the Assizes, temp. Car. 1, interspersed with 
some Exch. Cases, Jac. 1. 
1100 Reports of Cases in the K. B., 2 to 4 Car. 1. 
1100 An original Collection of Reports in the Upper Bench, 1654— 


1673. 


1098 


Harleian Collection, British Museum : 


998 

«Sir Simon D. Ewes’ Reports, Trin. and Mich, 1 Car. 1. 
1631 > ergy: ° 

— 9 Reports of Trials in B. R., 9 Car. 1. 
5131 





T Reports, C. P., 5, 6,7 Car. 1, and 21 Jac. 1. 


4553 A Collection of Precedents and Adjudged Cases in Law, from 2 


— to 5 Car. 1. 
1330 es a 
— 5 ~ Reports of many Pleas and Trials in B. R., 2, 3, 6, 7 Car. 1. 


1694 
—5~ Reports in B. R., 9 Car. 1. 
4211 Reports in Court of K. B. from 9 to 14 Car. 1. 
1813 Hutton’s Reports, a true Copy of the MS. written with the Judge’s 
own hand, 15 Jac. 1 to 14 Car. 2. See also 1636. 
1816 Cases, 5 to 9 Car. 1. 
355 Mr. Serjeant Benlow’s Reports, with Indexes prefixed. 
1636 A MS. Copy of Hutton’s Reports. See also 4013. 
Inner Temple Library: 
9 Vols. of Cases in K. B., C. P., and Exch, temp. Elizabeth, Jac. 1, and 
Car. 1. 
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Lincoln’s-Inn Labrary : 
A Collection of Reports in the reigns of Elizabeth, James 1, and Car. 1. 
Hargrave’s Collection, British Museum : 
22 Judge Hutton’s Reports, temp. Jac. 1 & Car. 1. See note to this 
number in Elizabeth. 

23 Reports of Cases in C. B., beginning Michaelmas 12 Car, 1, and 
ending Trin. 1656, by Thomas Cory, Chief Prothonotary of 
that Court; with Indexes.—On a leaf at the beginning of this 

volume is the following annotation by a former possessor, Mr. 

Umfreville: “'This Note-book is much to be estimated, as it 
contains a collection of very many Cases determined upon De- 
murrers and Special Verdicts, debated and determined Commu- 
ni Banco, few whereot are elsewhere to be found.—E. U.” 
24 Reports of Cases in the K. B., Chan., & Exch., but chiefly in the 
| former Courts, from the Ist to the 8th Car. 1; with Indexes. 
25 Reports of Cases argued and adjudged in the Court of K. B., 1 


I to 8 Car. 1.—The Cases are not chronologically arranged ; but 
there are Indexes to the cases and matter. 

27 Reports of Cases in the K. B. and Star Chamber, beginning Trin. 

4 3 Car. 1, and ending Trin. 7 Car.1, by Sir Nicholas Hyde, 


Chief Justice K. B.—The following Note accompanied the title 
of this volume in the MS. catalogue, delivered with the Har- 
grave Collection : 

The Reports, by Lord Chief Justice Hyde, are in his own 
hand-writing ; the other Reports are attributed to Popham, by 
a title at the beginning in the hand-writing of Lord Chief Jus- 
tice Hyde. In 3 Keble, 467, there is a citing of these Reports 
of Hyde, by Lord Hale. 

This MS. was formerly a part of the collection of the first 
Duke of Chandos, and it was once the book of Sir Rob. Hyde, 
Chief Justice of B. R. in the reign of King Car. 2, and nephew 
- of Sir Nicholas Hyde. 

In fol. 97 of this MS., Lord Chief Justice Hyde gives a very 
particular and curious account of the manner in which King 
Car. 1, previously to passing the Petition of Rights, consulted 
the Judges secretly on the claimed Right of the King to com- 
mit without shewing cause, and on the effect which the Peti- 
tion might have on his prerogative. The questions to the 
s Judges, and their answers, are given at length. And this ac- 
count of a Transaction which does not appear to be noticed in 
print, concludes with other circumstances which attended the 
passing of the Petition of Rights. 


7 
— Coriton’s Case, K. B. Trin. 13 Car. 1. 
) 
nd 30 Reports in the Courts of Chancery, K. B. and Exch., in Jac. 1 and 


Car. 1, by A. Turner. 
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395 Select Arguments in Parliament and other Courts, by Sir Hy. 
36 Calthorpe, Recorder of London, with Indexes.—“ Amongst the 
arguments in the first vol, is one upon the case of Habeas Cor- 
pus, in the 3d of Car. 1, on a commitment for refusing a loan 
to the King; with two or three others upon great State Cases 


in the same reign.” 


38 Reports by Serj. Widdrington in B. H., from 1 to 7 Car. 1., in 2 
39 —_-vols., with Indexes.—In the beginning of vol. 1, these books 


are styled “ Mr. Justice Wadham Wyndham’s Copy of Wid- 
drington’s Reports.” Amongst the Cases, one is of Mr. Seldon, 
&c. on Habeas Corpus, in Trin. 5 Car. 1; and it is observable 
that Mr. Rushworth, in his collections relative to the same Case. 
professes to take part of them from Widdrington’s Reports. 

» Rush. 679, and Appendix 18, 

At the end of vol. 2 there is a distinct Collection of Widdring- 
ton’s Reports, marked Liber. K. ‘This Part begins with Easter 
9 Car. 1, and has a separate Index of names of Cases. 

10 Cases in K. B. and a quer Chamber, beginning Easter 5 Car 
l,ending East. 13 Car. 1, by Sir Orlando aie neg Attorney 
General to Car. 2, while Prince of W: ales, and, after the Resto- 
ration, saccemsively Lord C hief Baron of a Exchequer, Lord 
Chief Justice of the C. P., and Lord Keeper of the Great Seal 

11 Exch. Cases from Trin. 3 Car. 1, to Hil. 4 Car. 1, with names of 
Cases at the beginning. 

12 Reports of Cases in B. R., Hil. 14 Car. 1, to East. 4 Car. 2, 
names of Cases. 


Reports chiefly of Cases in B. R., beginning Michi. 4 Car. 1, an 

ending Hil. 20 Car. 1, with Index. 

144 Circuit Cases before the Judges of Assize and Nisi Prius, from 
to 11 Car. 1. 

46 Judge Hutton’s Reps. C. P. 15 Jac. 1, to 14 Car. 1, with Tabl 
Cases.—See Note to this Number in Jac, 1. 

17 

53 Reports of Cases in the K. B, 15, 16, and 17 Car. 1, and of Cases 

9 in Chancery, in Mich., 1651, and also a few Cases in B. R. and 
C. B., 26 and 27 Car. 2. 


Reports and Cases determined in the Court of Chancery, princi 


Cases in B. R. from Hil. 4 Car. 1, to Trin. 8 Car. 1. 


pally in the reign of King Car.2. Some of the Cases are in 
the reign of Car. 1. See Case, No. 1.—* Many of these Reports 
are in totidum verbis, as in the printed Reports. Sometimes 
where the Case is in print, the Report here is a different one.” 
See Cases, Nos. ade, 276. 

“Some of the Cases are not given in the printed Reports. 
See Cases, Nos. 322, 332, 126. 


111 Cecly’s Reports, temp. Car. 1. 
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174 Cases in Chancery, temp. Jac. 1, Car. 1, and Car. 2. See Note to 
this No. in Jac. 1. 

317 Mr. Hargrave’s Translation of Sir Wm. Jones’s Reports. See 
this No. in Jac. 1. 

362 Reports in B. R. and C. B., from 20 Jac. 1 to 4 Car. 1, by Robert 
Paynell. 

378 Reports in B. R., 8 to 15 Car. 1. 

385 ) Sir Henry Calthorpe’s Reports temp. Jac. 1 and Car. 1, vol. | 

386 aad 2. 

387 , 

104 


i Notes of a few Cases, taken about the year 1638. 





48 Cases in the Upper Bench, Mich. 1652 to Hil. 1657, with Index. 

399 Cases and Determinations in 1653 and 1654, and some Special 
Cases in the Exch. Chamber in the reign of Car, 2.—In this 
collection there is a Report of the Case of Manby and Scott, 
with Lord Chief Justice Hyde’s argument in the Exchequer 
Chamber, verbatim ; there is also a Report of the famous Case 


| of Somes and Barnardiston, containing the arguments of the 
| Counsel in B. R., and those of the Judges upon the Writ ot 
Error in the Exch. Chamber. 


150 Cases in C. B., 1656 to 1657; also from the 12 to 19 Car. 2, by H. 
r Darrel, with Cases and Opinions of Hale, Maynard, and Finch 
. relating to Wills. 
CHARLES II.—May 29, 1660. 
PRINTED REPORTS. 

Bridgman, O. (C. P.) 1 to 8. 

Carter (C. P.), 16 to 27. 

Cases in Chancery Part 1, 12 to 30. 

Do. Do, Part 2, 26 to 37. 

Clayton’s (Pleas of Ass. at York), 1 & 2. 

Dickins (Chancery), a few Cases. 

Finch (Chancery), 25 to 32. 
es Freeman (K. B., C. P., Exch. & Chan.), 22 to 37. 
Hardres (Exchequer), 7 to 21. 
Jones, T. (K. B. and C. P.), 19 to 37. 


ci Keble (KK. B.), 13 to 30. 
in Kelyng, Sir J. (Crown Cases, and in K. B.), 14 to 20. 
rts Levinz (K. B. and C, P.), 12 to 37. 
nes Lutwyche (C. P.), 34 to 37. 
e.” Modern (K. B., C. P., Exch., & Chan., vol. 1 and 2), 1 to 2y. 
Ditto (K. B., C. P., Exch., & Chan., vol. 3), 26 to 30. 
ts, Modern (K. B.) C. P., Exch., & Chan., vol, 3), 34 to 37. 


Nelson’s (Chancery), 1 to 37. 
Parker (Exchequer), 30. 
VOL. XVI.—NO. XXXI. 3 
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Pollexfen (K. B., C. P., Exch., and Chan.), 22 to 37. 
T. Raymond (K. B., C. P., & Ex.) 12 to 35. 
Reports in Chancery, 1 to 37. 

Saunders (K. B.), 18 to 24. 

Select Cases in Chancery, 33. 

Showers (K. B.), 30 to 37. 

Siderfin (K. B., C. P., and Exch.), 9 to 22. 
Skinner (K. B.), 33 to 37. 

Style (K. B.), 1 to 7. 

Vaughan (C. P.), 17 to 25. 

Ventris (K. B., C. P., Exch., & Chan.), 20 to 37. 
Vernon (Chancery), 32 to 37. 


COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 

596 Short Notes of sundry Law Cases temp. Car. 1. 

1064 Reports of Cases K. B., from 14 Car. 1, to 2 Jac. 2. 

1077 A Miscellaneous Collection of Cases from H. 8 to Car. 1, with a 
Collection of Cases in C. P., by R. Levinge, from 1653 to 1663. 

1105 Sir Bartholomew Showers’s own Note Book of Cases, chiefly 
wherein he himself was counsel: several amongst them con- 
cerning the Customs of London, that have never been printed. 
On the first leaf is the following interesting Note by the former 
possessor of the volume, Mr. Umfreville :—* This MS. greatly 
controls the printed Showers, and contains many good Cases 
not printed, and seems to be his regulated Collection of Cases, 
prepared, as I conceive, by himself,and methodized from his 
Note Book with a view to the Press. But his papers, after his 
death, falling into the hands of a bookseller, he causa lucri at 
different times printed his general collection, without due con- 
sideration had of these selected Cases, which were the only 
Cases, I conceive, Sir Bartholomew ever intended for the 
Press.—E. U.” 

Mr. Umfreville then notices the Cases in this MS. which are 
omitted in the printed copy. At the end of the volume are va- 
rious Biographical Notices of Sir Bartholomew’s, likewise in 
his own hand, and the names of the Cases reported, but not 
alphabetically. 

1109 An Original Collection of Reports in the Upper Bench, 1654 to 
1673. 

1069 2? The Original of Parts 1 and 2 of Siderfin’s Reps. in K. B. and 

1070$ C.P., beginning with the Year 1657. 


Harleian Collection, British Museum : 
4813 A true copy of Mr. Justice Hutton’s Reports, taken from a M§. 
written with his own hand, 15 Jac. 1 to 14 Car. 2. 
1636 Another Copy of Judge Hutton’s Reports. 











nd 
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Hargrave’s Collection, British Museum : 

42 Reports of Cases in B. R., from Hil. 14 Car. 1, to East. 4 Car. 2. 

pd "L'wo or three Cases Mich. 15 and 16, and Pasch, 20 Car. 2. 

49 Reports of Cases in C. B., from Trin. 1664 to Hil. 1665, by Edw. 

1 Edkins, Esq., with a table of Cases. 

3 Reports of Cases in the King’s Bench, in the 15, 16, and 17 Car. 

1; and Cases in Chancery in Mich. 1651; and also of a few 

Cases in B. R. and C. B., 26 and 27 Car. 2. 

55 Sir Orlando Bridgman’s Reps. and Arguments, from the 12 to 17 

to Car. 2, being the time during which he was Chief Justice of 

538 Common Pleas. The Reports of Sir Orlando Bridgman were 
known to Chief Justice Holt, for in 1 Raymond, 380, he cites 
from thence the Case of Chamberlayne and Prescott, which is 
reported in the first volume of this Collection, p. 54. 

59 Cases and Determinations in C. B, 1653 and 1654, and some spe- 
cial Cases in the Exch. in the reign of Car. 2.—See Note to 
this No. Car. 1. 

60 The Reports of Sir Thos. Jones temp. King Car. 2, apparently the 

original of the printed edit. 

1 Proceedings in the Case of Quo Warranto, against the City of 

London temp. Car. 2. 
2 A small Collection of Exch, Cases in the 16, 17, 20, 21, and 22 
Car. 2, and Mich. 1671. 

63 Cases in the reign of Car. 2, with Sir. Thos. Powys’s Arguments 
in them.—These Cases and Arguments seem to be in the 
Judge’s own hand-writing, whilst he was at the bar. 

64 ? Reports of Cases in B. R. from the 12 to the 26 Car. 2, in 2 vols. 

65 with Indexes. In the first vol. is the following Manuscript 
Note, in Mr. Hargrave’s hand:—*Some few of the Cases in 
this and the accompanying volume, particularly the two first 
Cases in this volume, are the same with Levinz’s Reports: but 
this Collection contains a great number of Cases not in Levinz, 
and also different Reports of the same Cases. How much 
more copious this Collection isthan Levinz’s for the same time, 
will appear by this—the Collection here and in the accompany- 
ing volume begin exactly at the same time as the first volume 
of Levinz, namely, Mich. 12 Car. 2, and ends, exclusive of a 
Case placed out of order, with the Case of Rea and Barnes, 
which was in Mich. 26 Car. 2, and is in page 117 of the second 
volume of Levinz. But, as I calculate, for this space of time 
there is about twice as many Cases, and twice as much matter 
here as will be in Levinz’s Reports.” 


1 
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71 Reports of Cases in B. R., Chan., and Exch. Chamber and Parlia- 
2 ment, and also before the Delegates, beginning Trin. 30 Car. 2, 
and ending Trin. 1713, by Ld. Ch. Baron Dodd. 
99 A volume containing Reports of Cases determined in the Court 
of Chancery, principally in the reign of Car. 2.—Some of the 
Cases are of the reign of King Charles 1; see Case, No, 1.— 
See Note to this No., Car. 1. 
150 Cases in C. B., 1056 and 1657; also from the 12 to 19 Car. 2, by 
H. Darrell, with Cases and Opinions of Hale, Maynard, and 
Finch, relating to Wills and Settlements. 
161 Reports of Cases in B. R., beginning Mich. 33, Car. 2, and ending 
Mich. 4 Wil. and Mary, with Indexes. 
162 Cases in Chancery of 20 Car. 2, and of other years both before 
and after. Many of them are said to be in print. 
174 Cases in Chancery temp. Jac. 1, Car. 1, and Car. 2. See Note to 
this No. in Jac. 1. 
204 Cases in Chancery, chiefly between 29 Car. 2, and Trin. 1709. 
320 Cases in Chancery, Mich. 19 Car. 2. 
339 Lord North’s Argument as Chief Justice of C. B., in the Exch. 
~ 4 Chamber, in the great Case between Soam and Barnardiston, 
being the Case in Action against a Sheriff for a double Return, 
with a Memorial prefixed relating to a Censure of Lord North, 
in some of the printed Copies of Pollexfen’s Report of that 
Case ; and written, as Mr. Hargrave apprehended, by Roger 
North.—And see this table Car. 1, No. 59, Hargrave Collection. 
339 Some few Cases in B. R., East. 19 Car. 2; the first and principal 
~ 1 one being the Case of Sir Hugh Wyndham and others, of a 
Somersetshire Grand Jury, fined by Lord Chief Justice Keel- 
ing, for finding against his direction. 
369 Reports of Cases in B. R., 36 Car.2 to 1 Wil. and Mary. 
370 The Reports of Sir Thos. Street, one of the Judges of the Com- 
mon Pleas, 36 Car. 2.—4 Jac. 2. 
493 
— The Earl of Shaftesbury’s Case, Trin, 29 Car. 2. 
JAMES II.—February 6, 1685 
PRINTED REPORTS. 
Carthew (K. B.), 2 to 4. 
Cases in Chancery, Part II., J to 3. 
Cases of Settlements (K. 33.), 2 to 4. 
Comberbach (K. B.), 1 to 4. 
Freeman (K. B., C. P., Exch., & Chan.), 1 to 4. 
Levinz (K. B. and C. P.), 1 and 2. 
Lutwyche (C. P.), 1 to 4. 
Modern (K. B., C. P., Exch., & Chancery), Vol. 3, 1 to 4. 
Parker (Exchequer), 3 and 4, 


$s 


a 
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Reports in Chancery, 1 to 3. 
Showers (K. B.), 1 to 4, 
Skinner (K. B.), 1 to 4. 
Ventris (K. B., . P., Exch., and Chan.), 1 to 4. 
Vernon (Chancery), 1 to 4. 
COTEMPORARY MANUSCRIPTS. 


Lansdowne Collection, British Museum : 
1064 Reports of Cases, K. B., 14 Car. 2 to 2 Jac. 2. 


1105 Sir Bartholomew Showers’s Note-book of Cases, chiefly wherein 


he himself was Counsel, &c.—See Note to this number, Car. 2. 
Hargrave’s Collection, British Museum : 
71 Cases in B. R., Chan., Exch., & Delegates, 30 Car. 2 to Trin. 1713, 
2 by Ch. Baron Dodd. 
161 Reports of Cases in B. R., beginning Mich. 33 Car. 2, and ending 
Mich, 4 Will. & Mary, with Indexes. 
204 Cases in Chancery, chiefly between 29 Car. 2 and Trinity, 1709. 
369 Reports of Cases in B. R., 36 Car. 2, to 1 William and Mary. 
370 Reports of Sir Thomas Street, Judge of the C. R. 36 Car. 2 to 4 
Jac. 2. 
WILLIAM II1.—February 13, 1689. 


PRINTED REPORTS. 
Carthew (K. B.), 1 to 12. 
Cases of Settlement (K. B.), 1 to 14. 
Colles (Parliamentary Cases), 9 to 14. 
Comberbach (K. B.), 1 to 10. 
Comyns (K. B., C. P., Exch., Chancery, & Delegates), 7 to 14. 
Fortescue (K. B., C. P., Exch., and Chan), 7 to 14. 
Freeman (K. B., C. P., Exch., and Chan.) | to 14. 
Kelyng, Sir J. (Crown Cases, and in K. B.,) 8 to 13. 
Levinz (K. B. and C. P.), 1 to 8. 
Lutwyche (C, P.), 1 to 14. 
Modern (K. B., C, P., Exch., and Chance.), Vol. 3, 1 and 2, 


Ditto - ditto - Vol.4,3to7. 
Modern (K. B., C. P., Exech., and Chan.), Vol. 5, 5 to 11. 
Ditto - ditto - Vol. 12,2to 14. 


Parker’s (Exchequer), 4 to 13. 
Peere Williams (Chan. & K. B.), 7 to 14. 
Precedents in Chancery, 1 to 4. 
Lord Raymond (K. B. and C, P.), 4 to 14. 
Reports in Chancery, Vol. 2, 5. 
Reports temp. Holt (K. B., C. P., Exch. and Chan.), | to 14. 
Salkeld (K. B., C. P., Exch., and Chan.), 1 to 14. 
Select Cases in Chancery, 5, 9. 
Showers (K. B.), 1 to 6. 
3% 
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Skinner (K. B.), 1 to 9. 
Ventris (K. B., C. P., Exch., & Chan.), 1 & 2. 
Vernon (Chancery), 1 to 14. 
COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum: 
568 A Collection of Cases in Chancery and B. R. temp. Wil. 3, made 
by some Lawyer, and formerly possessed by Mr. Umfreville. 
1114 A small volume cf Cases in Chancery before Lords Commission- 
ers ‘Trevor, Rawlinson, and Hutchins, in the reign of Will. & M. 
628 Cases in various matters of Law and Commerce, with Opinions 
to thereon of eminent Counsel, 1700 to 1733, in 4 vols. fairly 
631 written. 
637 A Collection of Cases in various matters of Law, with the Opin- 
ions of eminent Counsel therein, temp. Will. 3, Aune, and Geo. 
1. Atthe end are some Precedents of Pleadings in Latin.— 
Formerly in the possession of J. West, Esq. 
583 A Note-book of Decisions in Chancery Cases on Appeals, 1700 
to 1750. 
1105 Sir Bartholomew Showers’s Note-book of Cases, chiefly wherein 
he himself was Counsel, &e.—See Note to this number, Car. 2. 
Harleian Collection, British Museum: 
5314 Law Reports and Cases in English & French, temp. Will. and 
Mary. 
; Hargrave’s Collection, British Museum : 
66 Reports in C. B. & B. R., G6 Will. and Mary, 1694 to 1696, taken 
2 by Sir Robert Raymond, and transcribed from a cepy in the 
possession of H, Jacob, Esq. of the Inner Temple. 
66 Reports of Cases in K. B. 9 Anne, and C. B. 1697, taken by Mr. 


: Serjeant Salkeld. 

65 Cases by H. Jacob, Esq. in B. R. and Exch, 12 Will. & Mary, to 
4 1705. 

66 


— Cases in B. R., Mich. 8 Will. 3, to Trinity 10 Will. 3, inclusive. 


71 Reports of Cases in B. R., Chancery, and Exchequer Chamber, 

2 sand Parliament, also before the Delegates, beginning Trinity 
30 Car. 2, and ending Trin. 1713, by Chief Barou Dodd. 

Cases in Chancery, 1700 to 1709, Feb. 11, inclusive, by William 
Melmoth, Esq. with Indexes.—This MS. volume is copied from 
the first volume of Mr. Melmoth’s Reports. Mr. Melmeth was 
a senior Bencher of Lincoln’s Inn, and died April 6, 1743, in 
the 77th year of his age. He was joint editor with Mr. Peere 
Williams, of Vernon’s Reps. His own Reports came down to 
1742, 

161 Reports of Cases in K. B., beginning Mich, 33 Car. 2, and ending 

Mich. 4 W. & Mary ; with Indexes. 


~) 
© 


Ve 
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182 Cases in B. R., temp. Will. & Mary, William, and Anne. 

204 Chancery Cases, chiefly between 29 Car. 2 & Trin. Term, 1709. 
309 Reports of Cases in B. R., 36 Car. 2 to 1 Will. & Mary. 

493 


ri Cases in B., 3 May, 1700, Civitas London v. Woods. 


84 Reports of Cases in the House of Lords, Chanc., B. R., C. B., and 

to Exch.. chiefly from 1727 to 1752 inclusive, buf containing one 

86 Case before the House of Lords as far back as 1693; with Index- 
es.—The first Case is a very curious one, before the House of 
Lords, in 1693, on the Petition of Lady Isabella, Duchess of 
Grafton, and W. Bridgman, Esq. her trustee, concerning the 
office of Chief Clerk of the King’s Bench ; and on this number 
in Geo. 1. 

ANNE.—May 8, 1702. 
PRINTED REPORTS. 

Prown (Parliamentary Cases), 1 to 13. 

Bunbury (Exchequer), 12 to 13, 

Cases concerning Settlements (K. B.}, 1 to 13. 

Cases on Practice (C. P.), 5 to 13. 

Colles (Parliamentary Cases), 1 to 8. 

Comyns (K. B., C. P., Exch., Chancery, & Delegates), 1 to 13. 

Dickins (Chancery), a few Cases. 

Fortescue (K. B., C. P., Exch., & Chan.), 1 to 13. 

Freeman (K. B., C. P., Exch., & Chan.), 1 to 5. 

Gilbert’s (Cases in Law & Equity), 12 & 15, 

Gilbert’s (KX. B., Chancery, & Exchequer), 4 to 13. 

Kelyng, Sir J. (Crown Cases and in K. B.) 

Lutwyche (C. P.), 1 and 2. 

Modern (K. B., C. P., Exch., and Chan.), Vol. 6, 2 and 3. 


Ditto - ditto - Vol. 7,1. 
Ditto - ditto - Vol. 10,8 to 13. 
Ditto - ditto - Vol. 11,4to®. 


Parker (Exchequer), 6 to 12. 

Peere Williams (Chancery and K. B.), 1 to 13. 
Practical Register (C. P.), 3 to 13. 

Precedents in Chancery, 1 to 13. 

Lord Raymond (K. B. and C. P.), 1 to 13. 

Reports in Chancery, 4 to 8. 

Reports temp. Holt, 1 to 9. 

Salkeld (K. B., C. P., Exch., and Chan.) 1 to 10. 
Sessions Cases (K. B.), 9 to 13. 

Vernon (Chancery), 1 to 13. 

COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 

628 Cases in various matters of Law and Commerce, with Opinions 


to thereon of eminent Counsel, 1700 to 1733, in 4 vols. 
631 
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A Collection of Cases in various matters of Law, with Opinions 
of eminent Counsel thereon, temp. Will. 3, Anne, and Geo. 1. 
At the end are some Pleadings in Latin.—Formerly the proper- 
ty of J. West, Esq. 

A Note-hook of Decisions on Chancery Cases on Appeals, 1700 
to 1730. 

Reports of Cases, K. B., from 9 Anne to 12, by F. C. Marsham, 
Esq. afterwards a Master in Chancery ; in the Reporter’s own 
hand. & 

Hargrave’s Collection, British Museum : 

Cases in K. B. 1702 to 1704, transcribed from the MS. of Herbert 
Jacob, Esq. of the Inner Temple, written with his own hand. 
Cases in B. R., 9 Anne & C. B., 1697, taken by Mr. Serjeant 

Salkeld. 

Cases by Herbert Jacob, Esq. in B. R. and Scaccario, 12 Will. 
and Mary to 1705. 

Cases in B. R., 1702 & 2, inclusive, taken by Mr. Serjeant Ru- 
gelly . 

Reports of Cases in B. R., Chancery, Exch. Chamber, and Parlia- 
ment, and also before the Delegates, beginning Trin. Term. 30 
Car. 2, and ending Trin. 1713, by Lord Chief Baron Dodd. 

Cases in Chancery, 1700 to Feb. 11, 1709 inclusive, by Wm. Mel- 
Moth, Esq., with Indexes.—See Note to this number, in Will. 
and Mary. 

Liber Albo ; being a Collection of Chancery Cases, in the reigns 
of Queen Anne and Geo. 1.—Lord Chief Baron Gilbert, in his 
Lex Pretoria, refers to this book both by the name of Liber 
Albo, and likewise under the title of 2 MS. Chancery Cases. 
Most of these Reports are printed in Gilbert’s Equity Reports, 
Precedents in Chancery, or Equity Cases Abridged. 

Cases in Chancery, B. R. and C. b. in the reigns of Anne and 

Geo. 1.—Most of these Cases are printed in Gilbert’s Precedents 
in Chancery. 


6 Cases in Chancery, &c. temp. Anne & Geo. 1, mostly printed in 


Precedents in Chancery. 

Cases in Chancery during the latter end of Anne’s reign, and for 
the first four or five years of Geo, 1—The Cases are not placed 
in order of time. 


Cases in B. R., 4 Anne Reg. 


Cases in C. B. and Chancery, from the third to the seventh year 
of Queen Anne. 
Cases in Chancery, C. B., Exch., but chiefly the former, from 
1706 to 1724, inclusive, in 2 vols—A note in Hargrave’s hand, 
says—“ Upon looking into several of these Cases I found 
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some not in print, and others to differ from the printed Reports 
of the same Cases.” 

182 Cases in B. R. temp. W. & M., King Will., and 2 Anne. 

202 Reports of Cases argued and adjudged in the Courts of K. B., C. 
P., and Chancery; together with some Cases and Opinions, 
chiefly between 1705 and 1746, 

204 Chancery Cases, chiefly between 29 Car. 2 and Trin. 1709. 

306 Reports of Cases in Chancery in the time of Queen Anne, and of 
two Cases at Common Law.—At the beginning is the following 
note, in Mr. Hargrave’s hand—“Upon examination I find the 
Chancery Cases here to be in Gilbert’s Equity Reports in tot 
verb, except in one instance, in which I have made a note to the 
contrary. Asto the two Common Law Cases, one is printed 
in 11 Mod., and the other is reported in the same book, but not 
exactly in the same words.”—F. H. 


365 . a Ble = Tr 
“4 Reports at Law and in Equity, by James Strode, Esq. of Lin- 
ont coln’s Inn, in 3 vols, temp. Anne, Geo. 1, and Geo. 2. 
367 ? b 

70 : 

= Cases collected by Lord Chief Baron Dodd. 

Oo 


GEORGE I.—August 1, 1714. 
PRINTED REPORTS, 


Barnardiston (K. B.), 12 and 13. 

Brown (Parliamentary Cases), 1 to 13. 

Bunbury (Exchequer), 1 to 13. 

Cases concerning Settlements, 1 to 13. 

Cases of Practice (C. P.), 1 to 13. 

Comyns (K. B., C. P., Exch., Chan., and Delegates), 1 to 13. 
Dickins (Chancery), 1 to 13. 

Fortescue (K. B., C. P., Exch., & Chan.), 1 to 13. 

Gilbert (K. B., Chan., & Exch.), 1 to 12. 

Modern (K. B., C. P., Exch., & Chancery), Vols. 8, 9—8 to 12. 
Modern (K. B., C. P., Exch., and Chan.), Vol. 10—1 to 11. 
Mosley’s (Chancery), 12 and 13. 

Parker (Exchequer), 4 to 13. 

Peere Williams (Chancery & K. B.), 1 to 13. 

Practical Register (C. P.), 1 to 13. 

Precedents in Chancery, 1 to &. 

Lord Raymond (K. B. and C. P.), 1 and 10 to 13. 

Select Cases in Chancery, 10 to 13. 

Sessions Cases (K. B.), 1 to 13. 

Strange (K. B., C. P., Exch., and Chan.}, 2 to 13, 

Vernon (Chancery), 1 to 5. 
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COTEMPORARY MANUSCRIPTS. 
Lansdowne Collection, British Museum : 
628 


to Ca8es in various matters of Law and Commerce, with the Opin- 
631 jons of eminent Counsel thereon, 1700 to 1733, in 4 vols. 
6:37 A Collection of Cases in various matters of Law, with the Opin- 
ions of eminent Counsel thereon, temp. Will., Anne, & Geo. 1. 
At the end are some Pleadings in Latin; formerly the property 
of J. West, Esq. 
583 A Note-book of Decisions in Chancery Cases on Appeals, 1700 
to 1730. 
586 Notes of Pleadings & Cases in K. B., 12 G. 1. 
PD cb veces es PD os'ek vccthiene 13 Geo. 1. 
Se BOD co ssivices GOD Nv ewen os evn 13 G. 1, & 1 G. 2. 
Hargrave’s Collection, British Museum: 
70 Cases in the Exchequer, a. p. 1721 & 1722, copied from Bunbu- 
1 __ry’s Reports. 
70 - . , 
=>, ‘Further Extracts from Bunbury’s Reports. 
0, 7,& 9 
73 Liber Albo; being a Collection of Cases in Chancery, temp. Anne 
and Geo. 1.—See note to this number in Anne. 
75 Cases in Chancery, B. R. and C. B., in the reigns of Queen Anne 
and Geo. 1.—Most of them printed in Precedents in Chancery. 
ko eer GRID cccecccccees ditto. 
77 Cases in Chancery during the latter end of Anne’s reign, and for 
the first four or five years of Geo, 1. 
80 9 Cases in Chancery, C. B., and Exchequer, but chiefly in the 
81 former, from 1706 to 1724.—See note to this number in Q. 
Anne. 
83 Cases in the House of Lords, Chancery, C. B., and B. R. from 
1720 to 1730, inclusive. 
84 Reports of Cases in the House of Lords, Chancery, B. R., C. B., 
to and Exchequer, chiefly from 1727 to 1752, inclusive, but con- 
86 taining one Case before the House of Lords, as far back as 
1693; 3 vols. with Indexes.—See note to these numbers in 
Anne, and the following: “ Amongst other important matter 
in these volumes there is a full Report of the Arguments of Mr. 
Henley, afterwards Earl of Northington, for the defendant in 
error, at the Bar of the House of Lords, in the case of Martin, 
on the demise of Treconnell, against Strachan; and of the 
Opinion of the Judges for the defendant in error, as delivered 
by Willis, Ch. J. There is also a full Report of the famous 
case of Burgess v. Wheate, in the King’s Bench, upon its being 
sent there by the Lord Chancellor.” 
138 A Collection of Chancery Cases and Opinions, chiefly in the time 
of King Geo. 1. 


Ve ‘we 
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202 Reports of Cases argued and adjudged in the Courts of K. B., C. 
P., and Chancery ; together with some Cases and Opinions, 
chiefly between the years 1705 and 1746, 

303 Cases in Chancery, temp. Geo. 1. 


— Reports at Law and in Equity, by James Strode, Esq. of Lincoln’s 


367. _—_— Inn, in 3 vols. temp. Anne, Geo. 1, & Geo. 2. 


GEORGE IIJ.—June 11, 1727. 
PRINTED REPURTS, 


Ambler (Chancery and Exch.), 11 to 34. 
Andrews (K. B.), 11 and 12. 
Atkins (Chancery), 9 to 27. 
Barnardiston (K. B.), 1 to 7. 
sarnardiston (Chancery), 13 & 14, 
Barnes (C. P.), 5 to 34. 
Belt’s Supplement to Vesey, sen. (Chan.), 20 to 28. 
Blackstone’s. W. (K. B. and C. P.), 20 to 24, 30 to 34. 
Brown’s (Parliamentary Cases), 1 to 34. 
Bunbury (Exchequer), 1 to 14. 
Burrow (K. B.), 30 to 34. 
Burrows (Settlement Cases, K. B.), 5 to 34. 
Cases of Settlement (K. B.), 1 to 5. 
Cases of Practice (C. P.), 1 to 20. 
Cases temp. Talbot (Chan., K. B., and C. P.), 7, 10. 
Comyns (Exch., Chancery, and Delegates), 1 to 13. 
Cunningham (K. B.),7 to 10. 
Dickins (Chancery), 1 to 34. 
Edens (Chancery), 31 to 33. 
Fitzgibbon (K. B., C. P., Exch., & Chan.), 1 to 5. 
Fortescue (all the Courts), 1 to 10. 
Forster (Crown Cases), 16 to 34. 
Kelynge, W. (K. B., C. P., and Chan.), 4 to 8. 
Kenyon (K. B. and C.), 26 to 30. 
Leach’s (Crown Cases), 4 to 34. 
Mosley (Chancery), 1 to 3. 
Parker (Exchequer), 16 to 34. 
Peere Williams (Chancery & K. B.), 1 to 8. 
Practical Register (C. P.), 1 to 15. 
Raymond, Lord (K. B. and C. P.), 1 to 6. 
Reports, temp. Hardwick (K. B.), 7, 10. 
Sayer (K. B.), 25 to 29. 
Select Cases in Chancery, 1 to 6. 
Sessions Cases (K. B.), 1 to 20. 
Strange (K. B., C. P., Exch. and Chan.), 1 to 21. 
Vesey, sen. (Chancery), 20 to 28. 
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Willes (C. P., Exch., Chan., and House of Lords), 11 to 32. 
Wilson (K. B. and C. P.), 16 to 34. 


COTEMPORARY MANUSCRIPTS, 
Lansdowne Collection, British Museum : 


rg Cases in various matters of Law and Commerce, with Opinions 

631] of eminent Counsel thereon ; 1700 to 1733; in 4 vols. 

583 A Note-book of Decisions in Chancery Cases upon Appeals, 1700 
to 1730. 

594 Short Notes of Cases in Chancery and K. B., 1731 to 1739. 

584 Notes of Pleadings and Cases in B. R., 9 to 12 Geo. 2, 

585 Ditto .... ditlo. ... ditto. ... 12 Geo. 2, 

588 Ditto ....dittlo....ditlo....13G.1&1G.2. 

Oe SO... «+ GO o.0 st CHO... + - 1 Gead 

590 Ditto. ... ditto....ditto.... 1&2 Geo. 2. 

Sel Ditto. ... ditto. .'... dito ....2&S3Geo, 2 

592 Ditto .... ditto....ditto.... 4 Geo. 2, 

593 Ditto. ...ditto....dittl0o....3&4G,: 

Inner Temple Library: 
Cases determined in Law and Equity, 1750 to 1765, by Thomas Ley, 

Esq. (bequeathed to the Society), in 4 vols. 

Hargrave’s Collection, British Museum : 

54 Cases in Law and Equity, a. p. 1731 to 1746, with an Index.—At 
the beginning of the volume is this note, in Mr. Hargrave’s 
hand, in pencil: “11th Feb. 1765.—One of the Ballow MSS. 
now belonging to Earl Camden, received from Mr. Hardinge 
this day.” 

67 Cases in Chancery, Hil. 1735 to 1735-7. 

79 Cases in Chancery whilst Lord King held the Great Seal, Mich. 
1726 to Mich. 1730.—The MS. note of a former possessor says, 
“These Cases are in print, Moseley’s Reps. being the same.” 

83 Cases in the House of Lords, Chancery, K. B., and C. P., from 
1720 to 1730 inclusive. 

84 Reports of Cases in the House of Lords, Chan., K. B., C. P., and 

to Exchequer, chiefly from 1727 to 1752, inclusive, in 3 vols.— 

86 See Note to this number in Anne and Geo. 1. 

152 Cases from 1733 to 1766.—The same as those in Forrester’s 
Reports. 

202 Reports of Cases argued and adjudged in the Courts of K. B., C. 
P., and Chancery, between 1705 and 1746. 

328 Cases in the Court of K, B. in the reign of Geo. 2. 

334 Cases in Chancery and K. B., 11 Geo. 2.—Inside the cover of this 
volume is the following note: 11 Feb. 1795. One of the Bal- 
lowe MSS. now belonging to Earl Camden, received from Mr. 
Hardinge this day.—F. H.” 





———— 
—— 
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a Reports at Law and in Equity, by James Strode, Esq. of Lin- 
367. coln’s Inn, in 3 vols., temp. Anne, Geo. 1 & 2. 

383 Vols. 2 & 4 of Cases in Chancery, with Index.—Within the cover 

and of this Manuscript is the following note, in Mr. Hargrave’s 

412 hand-writing :—* Vole, that the whole collection of Mr. Paul 
Jodrel’s Equity Notes, of which this volume is the fourth, con- 
sists of 6 vols. in quarto; a complete set is in the possession of 
Mr. Henry Jodrell, who is so obliging as frequently to indulge 
me with the use of vols. 1, 2, 3, 5, and 6. I have a copy of Vol. 
2. but it is without an Index of matter. At the end of this vol- 
ume are a few notes in Mr, Hargrave’s hand-writing, from the 
Index of matter to vol. 6. 

435 Cases in B. R., 32 Geo. 2, and one Case in C. B., 33 Geo. 2, in 
the hand-wyiting of Mr. Hargrave-—Within the cover of this 
MS. is written, “ Ex notis Francisci Filmer Armigeri.” 


In closing this statement of the manuscript reports, it may not be in- 
appropriate to make some observations on the sources from which it 
has been derived, and to give, by way of illustration, a few extracts from 
the reports of the commissions appointed by the legislature to inquire 
into the state of the public records of the country, and from the returns 
made to the commissioners by the several inns of court, the universities, 
and other public institutions of the legal manuscripts in their possession.* 

The first report on the public records, made by a select committee of 
the House of Commons in the year 1800, contains much valuable mat- 
ter. That part of it which relates to the year books and judicial pro- 
ceedings is as follows: 

“The judicial proceedings of the earliest date are those of the Curia 
Regis, commencing in the reign of Richard L.; the Placita Foreste, and 
the Courts of King’s Bench and Common Pleas, beginning from the 
reign of Edward the First.” 

“ Some of the most curious and instructive records of the Curia Regis 
have been already published by Maddox in his Notes to his History of 





* The names of the commissioners were as follows— William Henry Ca- 
vendish Duke of Portland, William Wyndham Baron Grenville, and the 
Right Honorable Henry Dundas, the three principal Secretaries of State ; 
the Right Honorable Henry Addington, Esq., Speaker of the House of 
Commons; William Pitt, Chancellor and under Treasurer of the Exche- 
quer; Sir Richard Pepper Arden, Knt., Master of the Rolls; Lord Frede- 
rick Campbell, Clerk-Register of Scotland; Sylvester Douglas, Knt., one 
of the Commissioners of the Treasury, late Lord Glenbervie: Sir John 
Mitford, Knt., then Attorney-General, late Lord Redesdale; Sir William 
Grant, Knt., then Solicitor-General, late Master of the Rolls; Robert Dun- 
das, Esq., Lord Advocate for Scotland ; and Charles Abbot, Esq., late Lord 
Tenterden. 
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the Exchequer ; others of them are probably contained in the abstracts 
and transcripts preserved at the Chapter House, and in the Libraries of 
some of the Inns of Court ; and, with regard to the rest, it is very doubt- 
ful whether they are sufficiently perfect for publication. 

“Of the Placita Forest, which are dispersed in so many different 
Repositories, it might be useful to print one General Catalogue.” 

“The Special Judgments of the Common Law Courts in the Reign 
of Edward the first, are highly commended by Lord Hale, who says,* 
“That the Reasons of the Law, upon which the Court proceeded, is 
many Times expressly delivered upon the Record itself.” And the value 
which he set upon them, appears by the large Selections and Copies 
from them which he obtained and bequeathed, with his other MSS., to 
the Society of Lincoln’s Inn. 


‘ 


“It may be desirable, therefore, that his Selections should be printed, 
and that such other Selections should be made as were suggested by 
the Keeper of the Chapter House Records in 1732, or that the Abstract 
now preserved in the Chapter Ifouse, and specified by the present Offi- 
cer in his Return upon this Subject, or the Book mentioned in the Re- 
turn from the Society of the Middle Temple should be printed ; accord- 
ingly, as it may appear upon a careful Inspection and Comparison of 
them all, that any of the latter Compilations can be substituted for Lord 
Hale’s, if his cannot be obtained for the public, or perhaps be made 
supplimentary to it, if they should appear to take in a larger Compass 
of Time. 

“ As these records would be particularly serviceable in illustrating 
the Year Books, a Subject discussed with great Erudition and Ability, 
ina Return made from the Society of Lincoln’s-lnon, your Committee 
strongly recommend that the Series of those Books, from Edward the 
First to Henry the Eighth, shouid be completed, by printing those 
hitherto unpublished, of which there are several extant in the Libraries 
of Lincoln’s Inn, the Inner Temple, and the British Museum; anc also 
by reprinting the rest from more correct Copies, as those which are 
already in print are known to be, in many Instances, incorrect and er- 
roneous. A General Index to the whole would be a very necessary 
Addition to such a work, which forms so valuable a Monument of our 
practical Jurisprudence in its earliest Ages. 

The Return made by the Society of Lincoln’s Inn, alluded to in the 
above extract, contains the following Section upon the subject of these 
pages. 

“ Reports of Judicial Proceedings, viz. First, Year-books, sornetimes 
called Relationes, Annales, Narrationes, Anni and T% mpora. Of these 
there are many volumes, a few of them being duplicates. They also 
are, for the most part, fairly written, and in the hands of the respective 
periods to which they relate, and which periods are 


* Hale’s History of the Common Law, cap. 7. 
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Reigns. Years. 
Edward 1, ——— 17, 18, 19, 30, 31 and 32. 
2. 1 to 20. 
3. 1 to 46. 
Richard 2, ——— 2, 6, 7, 8, 11, 12, 13. 
Henry 4. —— 2,8, 1l, 13. 
De 1, 5, 9. 
6. 1, 2, 3. 
Edward 4, ——— 10. 


2.—Reports not official, in the reigns of Eliz. Jac. 1, and Car. 1. 

1. Year-books. Whatever may have been the nature of the autho- 
rity under which those books were compiled, and whatever the particu- 
lar description of the compilers, (concerning which there seems to be a 
considerable diversity of opinion) they are universally considered as 
containing official and authentic accounts of the arguments and deci- 
sions in the most important causes which came before the chief tribu- 
nals of this country, from a very early period down to the general intro- 
duction of printing. About which time certain eminent judges and 
lawyers, as _Keilway, Moore, Benloe, Dyer, Plowden, &c. began, with- 
out any special appointment or duty, to make similar compilations, with 
a view of committing them to the press. Such a valuable monument 
of practical law and jurisprudence as the year-books, probably does not 
exist in any other countr But 

1. In the printed editions of these important annals there are many 
chasms and interruptions in the series of years. 

2. The printed copies abound with many imperfections of other sorts. 
The cases, arguments, and judgments, are not so fully stated in them as 
they are to be met with in some of the manuscripts, because those edi- 
tions were (so it should seem) made from other manuscripts less com- 
plete, the Editors not having had the means or industry, at least, of re- 
sorting to those which were more full and accurate. 

3. They are printed so close,so many of the manuscript abbreviations 
are retained, and there is so little separation in paragraphs, or distinction 
between what is said by the counsel and what is said by the judges, that 
it often requires the experience and sagacity of a legal antiquary, and 
generally much more time than the practising lawyer can bestow to 
read, or rather to decipher the passages to which there is occasion to 
refer. 

4. There is no general well-digested index to them. 

1. Of the chasms.—Those are extant, in manuscript, in this and other 
repositories. Year-books from Edward I. inclusive to the Ist of Henry 
VIII.; but of the series of years, in that long space of time, these are 
wanting in the printed editions. 

The whole of the reign of Edward 1., except the short memoranda in 
Scaccario prefixed, to what now forms the first printed volume. 

The reign of Edward LIII., anno 11 to 16, anno 19, 20, and 31 to 37. 
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The whole of Richard IT. 

Of Henry V. anno 3, 4, 6. 

Of Henry VII. anno 17, 18, 19.* 

A variety of reasons concur to render it probable, that if not the 
whole, a considerable part of these deficiencies, might be supplied from 
existing Manuscripts.” 

The subject of Lord Hale’s will, and the obstruction it might occasion 
to the suggestions of the commissioners, is hinted at in those sugges- 
tions. That part of the will of Lord Hale, which relates to his books 
and manuscripts, is as follows : 

“ As atestimony of my honor and respect to the society of Lincoln’s- 
inn, where I had the greatest part of my education, I give and bequeath 
to that honorable society the several manuscript books contained in a 
schedule annexed to my will. They are a treasure worth the having 
and keeping, which I have been near forty years in gathering, with 
very great industry and expense. My desire is, that they be kept safe 
and all together, in remembrance of me. They were fit to be bound in 
leather, and chained and kept in archives. I desire that they may not 
be lent out or disposed of. Only, if I happen hereafter, to have any of 
my posterity of that society, that desires to transcribe any book, and 
gives very good security to restore it again within a prefixed time, such 
as the benchers of that society in council shal] approve of; then, and 
not otherwise, only one book at one time may be lent out to them by 
the society. They are a treasure not fit for every man’s view, nor is 
every man capable of making use of them; Only—I would have no- 
thing of these books printed, but entirely preserved together for the use 
of the industrious-learned members of that worthy society.” 

Afier stating instances in which the restrictions, contained in the will 
of Lord Hale, had been disregarded, the learned Reportert proceeds: 

“[ have judged it right to set forth, specially, all that could be stated 
with authenticity, relative to this departure, under the direction and au- 
thority of the House of Lords, from the words of Lord Hale’s will, as 
when we consider the eminent persons then living, who were benchers, 
or had been members of the society, it will not be doubted but that they 
must have given due consideration to the subject,and must have thought 
that they were either bound to a compliance with the orders of that 
House and its sub-committee, or, at least, fully justified in their eompli- 
ance. Their conduct, on that occasion, may, therefore, perhaps, be 
considered as having formed a rule and precedent for a like compliance 
with any similar order of either house of Parliament. Indeed, it can 
hardly be supposed that Sir Matthew Hale himself would have wished 


* This statement omits the 5, 6, 13, 15, 16,17, Henry VI., which are like- 
wise wanting in the printed editions. 


t Sylvester Douglas, Esq. afterwards Lord Glenbervie. 
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to oppose his own desive of withholding his manuSscripts from the pub- 
lic to such high authority. Although a sense of the value of his gift to 
the society, and an anxiety for its preservation, may seem to have led 
him, in making his will, into a way of thinking on the subject inconsis- 
tent with his general love of his profession, and that zeal for extending, 
to the country at large, the benefit of his great learning, which he so 
fully manifested by the valuable works he himself either published or 
prepared for the press.” 

The return of the benchers of the Inner Temple contams an impor- 
tant MS. of a Year-book, temp. Edward III, extending from the 10th 
to the 16th of his reign. See the table of that reign and the note ap- 
pended. 

The return of records deposited in the Chapter-house, made by Sir 
George Rose, lays open a valuable source for the correction of a portion 
of the Year-books by official MSS. The following extract will be read 
with interest. 

“It will probably be difficult to decide now, when the proceedings of 
the Curia Regis finished, and the Courts of King’s Bench and Common 
Pleas first sat as distinct courts. In the old calendars, the Rolls are 
called of the Curia Regis to the end of Henry ILL, and from 1 Edw. 1. 
of the King’s Bench and Common Pleas; but nothing I have seen ap- 
pears to justify that. On the contrary, I find, in king John’s reign, 
mixed titles in the Rolls. A few Rolls, of the reign of Henry IIL, are 
said to be in the Tower. 

“ Not being able to decide when the court was divided, I state as has 
been formerly done, that the Rolls of the King’s Bench in this Treasury 
are from 1 Edw. I. to the end of Henry V.; and the Rolls of the Com- 
mon Pleas, from the beginning of Edw. I. to the end of Henry VII.*, 
except those of a few terms in the latter reign, which are in the Trea- 
sury of the Common Pleas.” 

The returns made by the British Museum under this commission are 
very incomplete, since the catalogues which now give access to the in- 
valuable and very extensive stores of MSS. in that institution were not 
then in existence, and may be said to have emanated from that com- 
mission. The catalogue of the Harleian Collection is a great work, 
and its indexes have, in the course of the present inquiry, been found 
strictly correct and complete. The catalogue of the Lansdowne collec- 
tion describes the several contents with sufficient accuracy, but its index 
is so grossly defective, that the Compiler found great difficulty in giving 
an accurate statement of the objects of legal research with which that 
Collection is enriched. No pains were spared, and it is hoped that lit- 
tle, if anything worth noticing has escaped his observation. Since the 

* Sir Matthew Hale says, “ that in the time of king John, the courts of 
King’s Bench and Common Pleas were distinct courts, but states mixed 
proceedings on the Rolls.” —Hale’s Com. Law, 149, 151. 


4* 
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date of the commission above alluded to, the valuable and extensive 
Manuscript Collection of Mr. Hargrave has been added to the Museum. 

The MSS. in the table under the following title, “ Bishop Moris’s 
MSS., Public Library, Cambridge,” are not mentioned in the return 
made by that University, which leads to a doubt whether the deserip- 
tion of this collection, given in the table, is a correct one. The catalogue 
of the collection, of which these MSS. is a portion, will be found in a 
volume in the British Museum, entitled “ Catalogi Librorum Manu- 
scriptorum Angliz et Hiberniz,” and against the title of it is this note, 
in writing :—“ Now, inthe Public Library of Cambridge.” Not having 
had an opportunity of ascertaining this fact, and not doubting but that 
these MSS. are in existence, if not at Cambridge, elsewhere, we have 
included them (imperfectly described as they are, without any guide as 
to what portion of the several reigns they include) in our table, with 
this brief explanation, and we shall take an early opportunity of looking 
into, and describing them accurately. Independent of the value of these 
MSS. with a view to the collations of the printed Year Books, which, 
from what we have seen, is likely to prove of the first importance in 
authenticating them, there are the following in this collection, which 
are doubly important as not being in print, and no perfect eopies else- 
where apparently to be found.—No. 402. A Year Book in the reign of 
Edw. I. may be more at large than the short notes of that reign con- 
tained in the volume in the Middle Temple Library, and may complete 
the reign of Edw. I. of Lord Hale’s MS., the printing of which has been 
recommended by the Record Commission ; and this is the more proba- 
ble from the following statement, extracted from the Lincoln’s Inn 
returns before mentioned.—* As to the reign of Edw. I, it is clear, from 
Fitzherbert’s Abridgment, that there were extant, in his time. Year Books 
of that period ; and Sir M. Hale, in his History of the Common Law, 
mentions ‘that some of those, though broken, yet the best of their kind 
were in Lincoln’s Inn Library.” (Cap. 8, p. 186.) Likewise: those in 
the reign of Richard 2, Henry 5,and Henry 6. There is likewise ano- 
ther Year Book, not ineluded in the table for want of date ; it is thus 
described in the catalogue—* No. 399. An ancient Year Book, bound 
in vellum, fol.” 

Itis presumed that from among the various MSS, enumerated, the 
reign of Edw. 1 may be added, for the first time, to the printed Year 
Books ; the various years now omitted in the reigns of Edw. 3, Richard 
2, Henry 5, 6,7, and 8, supplied, and that the Hargrave and Harleian 
collection will furnish an additional volume, including the reigns of 
Edw. 6, and Phillip and Mary. 

The detached collections of Reports, by eminent practitioners, after 
the Year Books ceased to be continued, are very numerous, and most of 
them of the first authority and consequence; others of Jeso authority, 
derive their value from their forming so many links in the series, which 
would otherwise be incomplete. The notes appended to the various 




















1836. ] Criminal Law of Insanity. 43 


MSS. in the table, which are for the most part to be found in the hand- 
writing of their former possessors, or have been since written upon an 
examivation of their contents, will show the improvements which many 
published Reports are capable of receiving from these invaluable 
sources; and there are doubtless many more MSS. appearing in the 
table without note or observation, which will be found, upon examina- 
tion, of no less value. 

On the whole, the table is submitted with some confidence in its ae- 
curacy and completeness, as an useful catalogue of legal authorities, 
though it was originally prepared for the private purposes of the ardu- 
ous undertaking, in republishing a full and corrected series of the Re- 


ports in which the Publisher has engaged, under the patronage of the 
legal profession. 


ART. II.—CRIMINAL LAW OF INSANITY. 


Reply to the remarks of G. T. C. in the Jurist No. XXIX. 
ona“ Lecture on the Criminal Law of Insanity,” by Dr. J. 
Ray, in No. XXVIII. 


Tar the correctness of the views, contained in the ‘ Lec- 
ture on the Criminal Law of Insanity,” would be felt by all the 
readers of the Jurist, was certainly far from being one of the 
effects expected from its publication. In regard to doctrines 
that are not only new, but in conflict with those generally re- 
ceived in the world, with the strong recommendation, that they 
have been banded down through many generations, it is enough 
—and in this case, it was all that was anticipated—if they ex- 
cite that degree of attention, which is necessary to make their 
existence known, and thus lead to discussion and inquiry. In- 
stead therefore of being at all chagrined, because “ one of the 
readers of the Jurist ” has not only been unconvinced, but felt 
it his duty to publish the grounds of his dissent, it is on the 
contrary a matter of congratulation, inasmuch as the sole object, 
contemplated in the publication of those doctrines, thus seems 
in the way of being obtained. The only fault we find is, that 
he proceeded to his task in a spirit, that would inevitably frus- 
trate the best intentions and endeavors of him who harbors it,— 


a spirit of reverence for preconceived opinions, which prevents 
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the mind from entertaining even a suspicion that they may be 
false, and renders it morbidly jealous of any attempt at change 
or innovation, though it be to introduce the results of extensive 
and special inquiry, or such as are produced by the natural in- 
crease of knowledge in the world. He seems also to have for- 
gotten, or never to have been perfectly conscious of the fact, 
that he was not writing on points of casuistry, or any other 
merely speculative question, where acuteness or subtlety of 
reasoning is all that is requisite, but was handling a strictly sci- 
entific subject, where every step of one’s progress must be 
marked by a thorough and impartial investigation of facts, and 
where no conclusion can be admitted but such as fairly arises 
from those facts. If, as seems to be the case, he was not fa- 
miliar with inquiries of this kind, and was better able to treat 
the subject as one more closely related to the speculations of 
law, than to the inductions of natural science, then this circum- 
stance should have suggested the propriety of care and caution 
in pursuing his examination, and of modesty in the statement of 
his conclusions. 

As an instance of his carelessness, we were particularly struck 
with the statement in his second sentence, that ‘the lecture is 
written chiefly against the principle of law, which holds the in- 
sane responsible for their acts if done ina lucid interval.” The 
truth is, that out of twenty-one pages and over, which the lec- 
ture contains, four only are devoted to the subject of lucid in- 
tervals. ‘This mistake, though of no great moment in itself, 
except that it gives a wrong notion of the nature of the perform- 
ance he was criticising, is a slight but perhaps sufficient indica- 
tion of the manner in which he prepared himself for his under- 
taking. 

To the same cause, probably, we are indebted for the extra- 
ordinary misunderstanding of the views, to which the greater 
part of his objections relate. This is the most charitable expla- 
nation that can be offered, for inferring from them the absurd 
doctrine, ‘that it is all wrong for a court to go into the inquiry 
of an individual’s sanity at the time of the criminal act, because 
a man being once insane, his brain is left in such an irritable 
condition, that there cannot afterwards be that moral certainty 
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of his soundness of mind, which ought to be required before 
conviction.” ‘That such a doctrine, or any thing like it, is not 
to be found in the lecture, we need scarcely take the trouble to 
state, and it is inconceivable how even the most careless reader 
could have been led to believe that it is actually there, unless it 
be possible that his mind was so occupied by the idea of finding 
in it something exceedingly heretical, that every page and par- 
agraph appeared to him under a false and deceitful coloring. 
From the extract made froin Judge Thacher’s Address to the 
Grand Jury, we strongly suspect that that gentleman’s mind 
was laboring under a similar prepossession, unless in fact one 
has taken his ideas of the lecture from the other. ‘“ Some per- 
sons,” says the Judge, “‘ led perhaps by a mistaken humanity, or 
influenced by medical theory, and not matured by practical 
observation, have imagined, that if the party accused was once 
insane, he ought never afterwards to be punished for a criminal 
act; because, they say, it cannot be shown that it was not the 
effect of insanity.” Now the benefit of this information is en- 
tirely lost, while ignorant who those persons are, that have in- 
culcated a doctrine which would furnish some ground for charg- 
ing them with insanity, and after all the attention we have given 
to the subject, we confess ourselves totally unable to supply the 
deficiency. ‘‘ We should be glad to know,” continues G. T.C., 
‘*if modern science has discovered that an insane man cannot 
be cured, so as to be sent again into society, as a moral and re- 
sponsible agent.”” We are happy to inform him that the mo- 
derns have discovered no such thing, but have more than rivalled 
the success of the ancients, in curing the insane, and sending 
thei again into society, moral and responsible agents; and in 
our turn, we should be glad to know how he could have deriv- 
ed a contrary impression from the perusal of the lecture. 

In the “ Lecture on the Criminal Law of Insanity,” the prin- 
ciples of the common law relative to the responsibility of the 
insane during their lucid intervals, were considered to be over- 
thrown by modern investigations, and expressly discountenanced 
by the best and latest writers on the disease. In disproving 
these views, the writer should have fairly and freely met the 
question ; he should have replied to the arguments, and endea- 








46 Criminal Law of Insanity. [Oct. 


vored to discredit the facts, or present a different explanation of 
them. On the contrary, he has done neither ; but merely given 
us some desultory observations, of which there are many whose 
truth we never disputed, and many more, which, whether true or 
false, are altogether irrelevant to the points at issue. Some of 
them require our attention, not so much from their intrinsic im- 
portance, as because in regard to subjects yet new and but little 
discussed, the force of objections is apt to be overestimated from 
a want of the means of comparison. 

“The principle of law, which holds the insane responsible 
during lucid intervals, does not undertake to define what a lucid 
interval is, in regard to the individual on trial. It is for the 
jury to determine this question ; and they determine it from the 
testimony of physicians, as well as others. What would be a 
lucid interval in the case of one man, might not be wholly so in 
the case of another ; and therefore a jury will say, upon a care- 
ful scrutiny of every thing, that bears upon his conduct and con- 
dition, past and present, whether the individual was ‘ at the 
time when,’ of a sane or insane mind.” 

This language is sadly wanting in that precision and definite- 
ness, which indicate clear thinking, and should ever character- 
ize scientific discussions. Undoubtedly, since insanity is man- 
ifested by a change of the natural character, the law does not 
arbitrarily fix on certain traits as essential to the lucid interval, 
but it does require, that it should be attended by a return to the 
natural character, whatever it may be. ‘ A lucid interval is, 
in regard to the individual on trial,’ a restoration to his ordin- 
ary thoughts, propensities, and feelings, and such the law may 
be justly considered to define it. By distinguished physicians 
and jurists, the lucid interval is described to be a “ clearly 
marked intermission,” ' ‘*a complete recovery of the patient’s 
intellect,’ “a complete remission of madness,” * “ an interval 
in which the mind having thrown off the disease, had recovered 
its general habits; * and what do these expressions indicate 
but a complete restoration of the natural character to the “ in- 
dividual on trial?’ ‘True, the facts indicative of this restora- 
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tion are not always the same, owing to the infinite diversity of 
character, and the testimony of physicians and others is requir- 
ed, to enable us to form an opinion, but the same is also true of 
gastritis, pneumonia, or any other disease, though it would be 
hardly proper to say of these diseases, that no definition nor de- 
scription of them can be applicable to particular cases. All 
this, however, has but little to do with any thing in the lecture, 
but since there seems to be a gross misunderstanding of the 
views therein stated of criminal responsibility during the lucid 
interval, we feel obliged to state them again, though it is cer- 
tainly not very obvious how additional words can give additional 
clearness to the careful reader. 

It is admitted that in the lucid interval the disease may have 
undergone something like a temporary cure,—that the diminu- 
tion of the mind’s capacity to transact business and execute 
civil contracts, if it exist, is too small to be appreciated, and 
consequently that the civil responsibilities of the individual are 
perfectly unimpaired. But when a person commits a crime 
during the lucid interval, the matter is altogether different, for 
the following reason, viz. ; that crimes for which insane people 
are generally tried are the result of the momentary excitement 
produced by sudden provocation; that these provocations put 
an end to the temporary cure by immediately reproducing that 
pathological condition of the brain called irritation, and that 
this irritation is the essential cause of insanity, which absolves 
from all the legal consequences of crime. 
therefore, that when a crime has been committed during the 
lucid interval, we ought perhaps. never to convict, since it is 
morally certain that the prisoner was under the influence of that 
cerebral irritation which makes a man insane. 


as “ee 
Lhe conclusion is 


We said also 
that cases of lucid interval—and we meant those that would 
answer to the description of D’Aguesseau and other law wri- 
ters—are exceedingly rare, and instead of being so common as 
one would be induced to believe, from the account made of them 
in the law books, it may be questioned whether they ever ex- 
isted at all. In short, the difference between a person in the 
lucid interval, and one who has never been insane, on which we 
particularly insist, is that while provocations stimulate the pas- 
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sions of the latter to the highest degree of which they are ca- 
pable in a state of health, though still more or less under his 
control, they produce in the former, a pathological change 
which deprives him of every thing like moral liberty. Against 
the correctness of these views thus briefly recapitulated, we 
look in vain through the communication of G. T. C. for a sin- 
gle fair and direct objection. The description of the pathologi- 
cal character of the lucid interval, the quotation from Dr. 
Combe, the remarks on Lord Kenyon’s opinion, on the unfre- 
quency of lucid intervals, and on the injustice of the distinction 
made in Jaw between civil and criminal cases, where the pre- 
sence of insanity is alleged, are all passed by without a single 
comment. If it is to be inferred from his silence, that he had 
nothing to object to these portions of the lecture, and that those 
only which he has noticed are obnoxious to censure, then a 
regard for the cause of truth in a matter of this importance, if 
not feelings of common courtesy, should have prompted him to 
say SO. 

We had thought that Lord Kenyon’s remark, alluded to in 
the lecture, was so grossly and manifestly absurd, that no com- 
ment was needed to expose its consequences to every intelli- 
gent reader, and yet the following passage, if we do not greatly 
mistake its drift, is written in the spirit of that remark : 

“If a jury find the individual to have been a responsible 
person, when the act was committed, and it is replied, on his 
behalf, that he was insane before the act, the question recurs— 
how long before? If the lapse of a month will excuse him, 
why not of two, six, or twelve months? And if to have been 
insane within the year, be a good excuse, why not within ten 
or twenty years ?” 

Now, either the writer requires, what Lord Kenyon said he 
had a right to, “ proof of insanity at the precise moment when 
the act was committed,” or he is willing to allow us a space of 
time more or less long, previous to the criminal act, in which 
to look for proofs of insanity. In the latter case, we might with 
equal propriety, turn his chronological tables upon himself, and 
inquire, if to have been insane within the hour, be a good ex- 
cuse, why not within ten hours? and if within ten hours, why 
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not within ten days? and if within ten days, why not within 
ten months? and if within ten months, why not within ten 
years? This reasoning is not more puerile in our hands than 
in his, but we are not anxious to avail ourselves of such logic, 
and will rather endeavor to obviate his objection, by a fuller 
statement of our views relative to criminal responsibility, as af- 
fected by insanity. 

Unsoundness of mind, pleaded in defence of crime, may for all 
our purposes be arranged into three kinds ; first, insanity obvi- 
ous and unequivocal ; second, insanity, attended by lucid inter- 
vals ; third, insanity, at a former period obvious and unequivo- 
cal, but for some time previous to the criminal act, obscure and 
doubtful. With the first kind we have no concern at present, 
as there is no dispute concerning that, always excepting those 
who would follow Lord Kenyon’s suggestion. In regard to the 
second class, we contend that its relations to criminal responsi- 
bility are not different from those of the first, whether the act 
be committed during the paroxysm, or lucid interval ; and as it 
is necessary, in practice, to prove the existence of the former, 
so it is, to remove all doubt relative to the true nature of the 
latter. Ifthe plea of insanity be set up, the crime having been 
committed in a lucid interval, it must be shown that this inter- 
val resembled those, which the prisoner usually enjoyed, and 
nothing more is required to bring it within the rule we have 
laid down. ‘The most serious difficulty to be experienced may 
be expected in those cases, where he has been visited by no 
paroxysm, since the commission of the crime, and the time 
elapsed since the last exceeds that of any of his customary in- 
tervals. Here it devolves upon him to prove, that with the 
disappearance of the last paroxysm, a perfect cure of his dis- 
ease did not begin. All that he can do is to prove, as well as 
he can, that his condition has been what it usually is in his lucid 
intervals, and if this be not satisfactory, his case will then come 
among those included in the third kind of insanity. In regard 
to the third kind, it may be observed, that there are some pa- 
thological facts, that have not received the consideration they 
deserve, in judicial decisions. When insanity is proved to have 
once existed, it is a difficult task to ascertain when it was cured, 
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—an impossible one, to fix upon the precise moment, and yet 
until this be done, we have uo means of determining when the 
patient began to be responsible. Cures in insanity are not in- 
stantaneous, any more than in other diseases. Perfect health, 
which, in this case, implies the sound and healthy exercise of 
the moral and intellectual faculties, is obtained only after a 
certain period of convalescence. ‘T’o contend then, that a con- 
valescent maniac may be irresponsible one day, and responsible 
the next, would be no less absurd, than to say to one recover- 
ing from inflammation of the lungs, as you value your life you 
must not leave your room to day, but tomorrow you may safely 
expose yourself to the severest inclemency of weather ; and to 
believe that the former possessed a sound mind, because labor- 
ing under no hallucination, and suffering no fits of fury, would 
be as erroneous, as to consider the respiratory functions of the 
latter, sound and vigorous, because we perceive no difficulty of 
breathing. The time, that has elapsed since the unequivocal 
insanity of the prisoner, is therefore an important element in the 
determination of his mental soundness. Inasmuch as exposure 
to bad weather, a week after an attack of inflammation of the 
lungs, would be more likely to produce a relapse of the disease 
than it would a month after, so the longer the time since an 
attack of insanity, the less likely is that cerebral irritation to be 
renewed by sudden provocations, or other causes that tend to 
produce it. Ample time must be allowed to cover the period 
of convalescence, and if it be difficult to fix upon the exact du- 
ration of this state, so much greater the necessity of caution, in 
determining the patient’s responsibility. Here it is often a 
merit to doubt, and justice requires that the prisoner should 
have the benefit of our doubts. We would not have it under- 
stood, by these remarks, that we countenance the principle so 
gratuitously attributed to the Lecrure, that once insane always 
insane ; on the contrary, in a plea of insanity, it must be prov- 
ed that the prisoner has been—not once insane—but insane 
within a reasonable time since the commission of the criminal 
act. Previous insanity must always raise a suspicion in his 
favor, and in proportion to its recency, give additional weight 
to the proofs of present insanity. 
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If our readers, thus far, have received no very favorable im- 
pression of the accuracy and carefulness of G. T. C., they cer- 
tainly will not consider his faults counterbalanced by the extent 
of his legal learning, as displayed in the following passage : 

“ But suppose an insane person, in a lucid interval, to execute a deed, 
or to continue to transact his business. The argument would be, that 
none of these things ought to be valid, because, having once been mad, 
it is impossible to show that the particular acts were not the result of 
madness, except from the reasonableness of the acts themselves. Now 
it is just as difficult to settle the question of a man’s sanity, when he has 
been executing a deed, as when he has been committing a murder; the 
test of reasonableness is applicable to each of these acts in the same way 
Jt may have been a-reasonable thing for the man to give the deed ; that 
is, it may be for his or some other person’s benefit: but this ought not 
to preclude others from showing that he did it in an unsound state of 
mind, and so to avoid the effect of it. It would be areasonable act, for 
a man to bequeath his property to one child who had been dutiful, and 
to give nothing to another, who had been wilfully disobedient: this 
would be a strong ground for argument: but if it could be shown that 
the testament was made, when the parent was absolutely insane, the 
reasonableness of it would not prevent the Jast child from setting it aside 
and taking his portion at law. So, too, it might be, in one sense, rea- 
sonable for one man to kill another: that is, it might be for his interest, 
or he might have an enmity against the deceased ; but this would be 
very far from being decisive of the case ; for he might show that, not- 
withstanding the reasonableness of the act, yet he was insane, and not- 
withstanding his enmity, it was such an act as he would not have com- 
mitted, unless insane. So that, after all, whether the act be reasonable 
or unreasonable, civil or criminal, for the interest of the party, or against 
it, you must come back to the question of insanity, and settle that, before 
you can make the act void. This question once settled, it is of no con- 
sequence what the character of the act was; and although the character 
of the act may be one among a thousand means of settling this question, 
yet it is just as available a means in criminal as in civil cases, and ther 
is, therefore, no occasion for a distinction on this account.” 

If he means, and we believe this is his meaning, that, in civil 
cases of doubtful sanity, proof drawn from the reasonableness of 
the acts at issue is not paramount to all other proofs, and in the 
absence of others, admitted to be alone conclusive, then is he 
opposed to a principle which for years has been recognised and 
acted upon in English courts. If he will turn to the case of 
Cartwright v. Cartwright, in 1 Phillimore, 90, he will find the 
Court, Sir William Wynne, uttering the following emphatic 
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opinion: “I think the strongest and best proof that can arise 
as to a lucid interval, is that which arises as to the act itself ; 
that I look upon as the thing to be first examined, and if it can 
be proved and established that it is a rational act rationally 
done, the whole case is proved. What can you do more to 
establish the act? because, suppose you are able to show the 
party did that which appears to be a rational act, and it his own 
act entirely, nothing is left to presumption in order to prove a 
lucid interval. Here is a rational act rationally done. In my 
apprehension, where you are able completely to establish that, 
the law does not require you to go further.” In conformity 
with this doctrine, he cites from Swinburne, Part ii. sec. 3 :— 
“If a lunatic person, or one that is beside himself at some 
times, but not continually, make his testament, and it is not 
known whether the same were made while he was of sound 
mind and memory or no, then, in case the testament be so con- 
ceived as thereby no argument of phrensy or folly can be gath- 
ered, it is to be presumed that the same was made during the 
time of his calm and clear intermissions, and so the testament 
shall be adjudged good, yea, although it cannot be proved that 
the testator useth to have any clear and quiet intermission at all, 
yet nevertheless I suppose that if the testament be wisely and 
orderly framed the same ought to be aecepted for a lawful tes- 
tament.” In the masterly judgments of Sir John Nicholl, this 
principle is distinctly recognised to be correct in numerous in- 
stances. In Scruby and Finch v. Fordham and others, (1 Ad- 
dams, 74,) he says, “ the Court has no direct evidence of the 
time, or consequently, of the deceased’s state of mind at the 
time, of the act done. It must have recourse, therefore, to the 
usual mode of ascertaining it in such cases—which is, by look- 
ing at the act itself—for this | take to be the general rule 
where the will is traced into the hands of a testator, whose san- 
ity is once fairly impeached, but of whose sanity or insanity, at 
the time of doing or performing some act with relation to that 
will, there is no direct constat. In other words, the agent is to 
be inferred rational, or the contrary, in such cases, from the 
character, broadly taken, of his act.” The following is a still 
stronger assertion of the principle in question. ‘“‘ In the case of 
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McAdam v. Walker, (1 Dow. 178) Lord Chancellor Eldon 
mentioned, that he had been concerned as counsel in a cause, 
where a gentleman, who had been for some time insane, and 
who had been confined till the hour of his death in a madhouse, 
had made a will while so confined. ‘The question was whether 
he was of sound mind at the time of making this testament. It 
was a will of large contents, proportioning the different provis- 
ions with the most prudent and proper care, with a due regard 
to what he had previously done to the objects of his bounty, 
and in every respect pursuant to what he had declared, before 
his malady, he intended to have done. It was held that he 
was of sound mind at the time.’ So also “in the case of a per- 
son who is sometimes sane and sometimes insane, if there be in 
it a mixture of wisdom and folly, it is to be presumed that the 
same was made during the testator’s phrensy, even if there be 
but one word sounding to folly.” ? 

We would not have it understood, that we bear testimony to 
the entire correctness of the principle, contained in these cita- 
tions ; our only object has been to show, in disproof of the wri- 
ter’s assertions, that it 7s a principle of the English Ecclesiasti- 
cal Courts, though strangely inconsistent with the criminal law 
of insanity. ‘The assertion—and it is nothing but assertion— 
that the character of the act, as one among a thousand means of 
settling the question of sanity or insanity, is just as available in 
criminal as in civil cases, must surprise any one at all acquaint- 
ed with what the practice of Courts has been. We have com- 
plained in the Lecture, that while civil cases are allowed to be 
settled by this means, in criminal cases, little if any stress is laid 
upon evidence respecting the prisoner’s condition of mind, 
drawn from the nature of the act for which he is tried. If tes- 
tamentary dispositions, that conflict with the natural distribution 
of property and the known and expressed intentions of the tes- 
tator, yea, if they contain but one word “sounding to folly,” 
are to be held as satisfactory evidence of unsound mind, then 
we put the question to the serious consideration of every reader 
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not utterly enslaved by the thraldom of precedent and great 
names, why, when a crime, murder, for instance, is shown to 
be motiveless, unnatural, in opposition to the habits, feelings, 
and principles of the whole past life, and unfollowed by any 
consciousness of guilt, this fact should not be considered as 
equally strong proof of unsoundness of mind? Why is it, that 
instead of being thus considered, it actually avails the prisoner 
nothing, unless proof of insanity be found in his previous con- 
duct and conversation, the character of the act, in the last re- 
sort, being too often explained, on the supposition of an inhe- 
rent ferocity and thirst for blood, which no considerations can 
restrain, even in the very face of totally different dispositions, 
indicated by the whole tenor of his life ? 

The writer objects to the distinction between legal and moral 
responsibility, it may be, from a want of clearness in the expres- 
sion of our ideas, though we thought the language was suffi- 
ciently explicit, to convey what we have always imagined to 
be a very plain and common idea. We simply meant that 
when a person, in a lucid interval, commits a criminal act sug- 
gested by a mind in the full possession of its powers,—and the 
possibility of this fact we did not deny—he is accountable to his 
Maker ; but that, as sufficient evidence of his moral guilt can 
never be obtained by his fellow men, he must be beyond the 
reach of the law, or, to use a shorter mode of expression, not 
legally responsible. ‘The distinction between being guilty be- 
fore God, and being pronounced guilty by a jury, so far from 
being improper, is generally recognised by mankind, and re- 
garded as one of the strongest safeguards of personal liberty. 
The writer certainly must have heard the common remark, 
that this or that prisoner was undoubtedly guilty, but that the 
jury did right in acquitting him, that is, from want of legal ev- 
idence. This is the reason, why, in our opinion, a lunatic 
should not be held legally responsible, though in truth his mind 
may, at the moment, have been unaffected by disease. 

Again, the writer mistakes our views, when he charges us 
with finding fault, because courts instruct juries what insanity 
is in the contemplation of the law, and with intimating that the 
law ought not to attempt a definition of this malady. We have 
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diligently examined the lecture, for the purpose of finding some 
thing that might give rise to this mistake, but without success. 
What possible objection could we or any one else have, to 
courts’ instructing juries respecting insanity, unless their in- 
structions are incorrect, in which case, would not he as well as 
others find fault with them? ‘That instructions from the bench, 
when comprising merely the dicta of preceding courts, whose 
knowledge of insanity is no matter of boasting, are incorrect 
and highly reprehensible, must be obvious, one would suppose, 
to every liberal and enlightened mind. Neither can we object 
to the law’s attempting a definition of insanity, if it be anxious 
to add another to the thousand and one failures, to define a con- 
dition of mind, that never was and never can be thoroughly 
understood. What that definition is, which the law has at- 
tempted, he has not seen fit to inform us, but after the preli- 
minary assurance, that * we can make one, which satisfies our 
moral nature, satisfies the subject itself, and is absolutely true 
to all our ideas of moral obligation and accountability,” he is 
considerate enough to dispel all the doubts and difficulties of 
this much-tormented point, by favoring us with one of his own. 
Here we have, at last, what doctors “long have wished, and 
sought, but never found,’ an unexceptionable definition of 
insanity! ‘“* All men are, by their moral constitution, capable, 
a priori, of having their will under the control of their sound 
reason; and if any, from disease or other cause, have lost this 
balance of the various faculties, they are not responsible agents.” 
As a first attempt to sound the depths of mental disease, we 
have not the heart to deny it the faint praise of a little ingenui- 
ty ; though it may be as well to remind the author, that since 
definitions are generally supposed to render the thing defined 
better known, his definitions of sanity and insanity are imper- 
fect, until he tells us what he means by sound and unsound 
reason. We need not inform him what kind of reasoning it 
is, which says that a man is insane because his reason is un- 
sound, and his reason is unsound because he is insane. 

After following G. T. C. through his various criticisms to 
his concluding paragraph, we did not expect to find him there 
admitting, that “he is not prepared to say, that the courts in 
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England may not have sometimes adhered to a definition that 
is too broad, and thus let in abuses.” What is this but a virtual 
acknowledgment, that our censures of the practice, if not the 
principle, of the English law, are not without some cause, and 
would he not as well have shown his regard for the interests of 
truth, if he had given us the credit of having exposed some of 
these abuses, and joined his efforts with ours to reform them ? 
The fault we have to find, with the definitions of insanity laid 
down in the English courts, is not that they are too broad, but 
that they are too narrow, and thus exclude many a case of un- 
soundness of mind, justly entitled to the leniency of the laws. 
They have been inclined to consider those among the essential 
features of insanity, which are of an occasional, or adventitious 
nature, or are witnessed only in a particular class of insane pa- 
tients. When Sir John Nicholl, in the great case of Dew v. 
Clark,’ lays down the doctrine, that the essential character of 
insanity is delusion, we cheerfully accord to him the high 
praise of making a definition broader than any of his predeces- 
sors had ventured upon, and fully creditable to the means of 
information, that could be reasonably supposed to come within 
his reach, while we still proclaim, that it is too narrow to include 
the large class of patients afflicted with mornaL INSANITY. 

The writer concludes his article with saying, that he has 
*‘ spoken only of the principle of Jaw as held in this country, 
and which we believe to be correct.” Why then has he at- 
tacked us for censuring the principles and practice of British 
courts? We doubt, however, whether the principle of law as 
held in this country is materially different, in civil cases, from 
that of England—except that, judging from one which we quot- 
ed, it is sometimes so for the worse—and we confidently resign 
the question to those who are competent to decide it. Re- 
specting criminal cases, we have not the same means of forming 
an opinion, but from all we can gather, it appears that the 
practice of our courts, like that of the British, has been diverse 
and fluctuating. In one or two instances, the jury has been 
directed or permitted to found their verdict on the principles 
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laid down in Hadfield’s case ; in some others, they have imi- 
tated the conduct of the English courts, which, as if blinded by 
the little light, struck out in the discussions connected with that 
trial, turned back to the old maxims and again rejoiced in the 
wisdom of their ancestors. 

We have now noticed, we believe, every objectionable posi- 
tion on the points at issue before us, in the writer’s communi- 
cation ; and we would have it understood, that we consider 
whatever has not been particularly noticed, as either irrelevant 
to the subject, or directly confirmatory of the views expressed 
in the lecture, and thus the reader may judge, how large a por- 
tion of that performance has not received from him the slight- 
est comment. Are we to infer that he heartily concurred in 
those views, and therefore thought that they needed no com- 
ment? Why then had he not the candor to avow his assent? 
When a writer, warmed with the excitement of public contro- 
versy, has no other thought than that of gaining a triumph over 
his opponent, he attacks only his weak and defenceless points, 
and studiously conceals from his readers the fact, that they are 
not all of a similar character. But is this the course to be 
adopted, when the dearest interests of our species are involved 
in the issue of the discussion, and the professed and only possi- 
ble object to be obtained is light—the light of correct know- 
ledge ? There are some points, incidentally touched upon by 
G. T. C. and by Judge Thacher, on which we should be glad 
to express our opinions, but are inclined to think, they had bet- 
ter be reserved for a future and different occasion. One thing, 
however, we cannot well help noticing, and that is the imputa- 
tion, conveyed in the first sentence of the extract from the latter 
gentleman’s charge, which, we trust, it will be considered no 
stretch of modesty, to appropriate. We thought we had 
sufficiently guarded against the cry of “theory,” “ visionary 
notions,” &c. which we anticipated, by declaring in the lecture, 
that we were “ guided in our strictures by no visionary or theo- 
retical notions, but by the unanimous testimony of the latest 
writers on the disease, whose competence and good faith have 
never been doubted, and whose works are viewed as standards 
by the medical profession.” With what propriety then, in the 








58 Criminal Law of Insanity. [Oct. 


face of this declaration, does Judge Thacher talk of “‘some- 
persons ”’—and it is well known whom he means—being “ in- 
fluenced by medical theory, and not matured by practical ob- 
servation’? Have we not infinitely more reason to charge him 
with being influenced by theory, who, without any practical 
knowledge on insanity, without even having acquainted himself 
with the works of the best writers on it, and, in a word, with- 
out being matured, apparently, by preparation of any kind, 
comes forw ard and delivers opinions on the subject, ea cathedra? 
Again then, we say—and we trust thereby, to silence for- 
ever this stupid charge of theory—that there is not a single 
position in the lecture, nor in this communication, for which we 
cannot produce ample authority from the writings of Pinel, 
Gall, and Spurzheim, Esquirol, Georget, Marc, Hoffbauer, 
Haslam, Pritchard, Combe and Conolly, all of whom have 
written largely upon insanity, and comprise the most eminent 
names in this department of medical literature. It must be 
remembered, too, that the most of them drew their materials 
from the observations they made, while in charge of large public 
or private hospitals for the insane. 

We cannot take leave of this subject, without again insisting 
on the necessity of accurate and thorough investigation, to the 
attainment of correct knowledge on scientific subjects,—an 
investigation, too, that is to be conducted in the spirit of the 
inductive philosophy, with a patience that the minutest details 
cannot tire, and a teachableness of disposition, that will rejoice 
in the slightest glimmer of light, from whatever quarter it may 
come. We do not hesitate to say, that whoever comes to this 
task, ignorant of what others have done before him, and with a 
feeling of contempt for every result, that does not harmonize 
with his own preconceived notions, and more inclined to bow 
with reverence to the dicta of the past, than to receive with a 
grateful heart the facts presented him by the diligent student of 
nature, will utterly fail of success. But the strictly conscien- 
tious writer will be actuated by a still stronger consideration. 
On a subject of such importance as the legal relations of insani- 
ty, where error is rife, and enlightened minds are anxiously 
seeking for correct information, he will shrink from the respon~ 
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sibility of occupying the public attention, that opportunity has 
fortunately offered him, with false facts, premature and undi- 
gested views, and all the other results of a hasty and superficial 
examination. Instead of being fired with the zeal of setting 
others right, he will apply himself diligently to the work of 
making himself acquainted with his subject; he will read and 
compare the observations of those, who have resorted to the 
teachings of nature and studied in the hospital and asylum, and, 
quitting the narrow circle of his own reflections, he will go to 
those standard writings, which are able to direct the steps of 
the honest and careful inquirer. Js Re 
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AN argument, much relied upon against the enactment of a 
code of laws, is, that a change will have the effect of destroy- 
ing the symmetry of the system, and that disorder and irregu- 
larity will be the consequence : but this effect has already been 
produced, in a great degree, by the progress of time, and by a 
thange of circumstances. If, then, the outline of the origi- 
nal design was regular and beautiful, it has long since fallen 
into disorder. ‘The law of England presents a series of expe- 
dients, designed, by a fiction, to change the old law, and the 
courts, in their legislative action, have to a great extent over- 
thrown the old common law. The consequence has been, that 
the analogies of the system are broken, and, by reason of these 
judicial changes, statutory enactments have become necessary 
to restore the uniformity of the rules of justice. Many of these 
changes have resulted from the course of events and a change 
in customs and practice. 

The early modes of transmitting real property were suited 
to a rude and simple age and an unlettered people. 

Feoffment is but a change of possession. Publicity and 
livery of seizin were the circumstances—the artificial rules of 
evidence—to substantiate the fact of transmission. 
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Grants were only of incorporeal property—of interests which 
were ideal—and, from their nature, not capable of actual inves- 
titure. Incorporeal property lies in grant. Corporeal property 
rests in seizin. This was the principle of the common law: 
therefore, the former may be prescribed for ; but a title to cor- 
poreal property cannot be founded on the presumption of a 
grant ; seizin is necessary to the perfection of a title in lands. 

Where there has been a disseisin, there is not created by 
length of time (except when there has been a descent which 
takes away the right of entry), a presumptive title, but an ac- 
tual prima facie estate, which can only be divested by an entry, 
or where there has been a descent, by the bringing of an action. 
This distinction, between the two different kinds of property, 
is the foundation of the general rule, that prescription can only 
be made for incorporeal property and subjects resting in grant. 

It is said by Littleton (Section 310), “ that tenants in com- 
mon may be by title of prescription, as if the one and his an- 
cestors, or they, whose estate he hath in one moiety, have 
holden in common the same moiety with the other tenant, who 
hath the other moiety, and with his ancestors, or with those 
whose estate he hath undivided, for time out of mind.” In 
this case, a grant is presumed, it may be supposed, because of 
the privity between the parties; the person prescribing being 
in possession by agreement, and the terms of this agreement 
not appearing, unless a trust can be shown, every thing shall 
be presumed against one, who suffers enjoyment to be had by 
another without disturbance ; and the most beneficial presump- 
tion is of a tenancy in common. But if the connexion of 
interest had not been apparent, this case must have rested on 
the saine footing as an ouster of corporeal property. 

In every other case of privity, except that of the tenancy in 
common, the existing trust, which shows the lawful commence- 
ment of the possession, rebuts the presumption, which is the 
foundation of a prescription, (as in the case of a steward, guar- 
dian, &c.) or, if the trust cannot be shown, it is brought to the 
common case of an ouster, which requires seizin for its support, 
and cannot be aided by a grant. It seems a feoffment is never 
presumed, because it is only an actual investiture. 
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But the common law is now, except in theory, entirely 
changed. Almost all estates in land are created by grant, and 
by the very term of grant. ‘The same mode prevails in the 
creation of estates corporeal and incorporeal, and we therefore 
conceive, that it is unfortunate, that the beneficial presump- 
tions of a prescriptive title are not extended to all estates in 
land. 

Presumptions are made the foundation of incorporeal estates. 

Presumptions are made in aid only of corporeal interests. 

Length of time alone is not sufficient to give a title to land, 
when under similar circumstances, an incorporeal estate would 
be protected. ‘T’o supply this, statutes of limitation have been 
enacted, the object of which is, not to establish the title of him 
in possession (except by consequence), but to preclude reco- 
very by him who has been disseized. 

A very liberal rule of presumption has been adopted, in favor 
-of the subjects of prescription, but estates in corporeal property 
have been subjected to the less favorable construction of a sta- 
tute of limitations. 

There are certain cases, where the statute has no efficacy, 
notwithstanding a long possession, and circumstances which are 
evidential of an ancient grant; though the proper subjects of 
prescription in similar cases would be sustained by a liberal 
presumption of title. 

No advantage can be takenof the statutory bar, except when 
the possession is adverse ; yet there are cases, where the pos- 
session is not adverse, but where the enjoyment has been long 
continued, and is of such a nature as to furnish a strong pre- 
sumption of a grant, though the statute cannot be pleaded ; 
for example, the purchaser of an estate, to which an heir suc- 
ceeded his ancestor, after a long possession, cannot take advan- 
tage of the statute of limitations, against existing debts of the 
creditor of the ancestor; because, as against the creditor, he 
has not held adversely, (see Sumner v. Child, 2 Cow. Rep. 
607) and no grant can be presumed in favor of a corporeal 
hereditament. It is apparent, from the reasoning of the court 
in that case, that if the subject of controversy had been an 
incorporeal interest, a presumption might have been made, 
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though the possession was not adverse to the claim set up. A 
right of way might have been prescribed for, as against even 
the creditors of the ancestor. 

In the case of Sumner v. Child, the court examined the po- 
sition, laid down in Phillips’s Evidence 124, note a, that the 
presumption, arising from length of possession, in the cases of 
incorporeal hereditaments, applies equally to lands and tene- 
ments ; and arrive at the conclusion, that the doctrine is founded 
in a manifest mistake ; and we conceive that the opinion of the 
court is well founded, in regard to the existing law, however 
anomalous that law may be. 

There is a plain difference between presumptions, which are 
nade to preclude inquiry, which on the strength of possession 
for a length of time, by an arbitrary rule, from reasons of poli- 
cy, and without regard to actual evidence, fix the title where 
it has been enjoyed; and a presumption, which is the conclu- 
sion of the mind, upon existing facts, and which, from known 
analogy, supplies the chain of evidence. The former species 
of presumption can only apply to the subjects of prescription, 
and to cases within the statutes of limitation, but presumptions 
of the latter class are made in all cases, and always in addition 
to, and in support of, special corroborating circumstances ac- 
companying the possession. ‘There are many cases, where 
such a presumption has been made in support of possession, 
but they are very different from cases of prescription ; and it 
will be found, that estates, which were originally created by 
livery of seizin, cannot be established by the presumption of a 
grant, merely founded on long possession. In the case of Par- 
ker v. Baldwin, 11 East, 487, Lord Ellenborough said, that 
a possession of crown lands, for fifty-five years, would have 
rendered it competent for a jury, to presume a grant from the 
crown, had there not been a statute prohibiting such an aliena- 
tion. ‘These lands, we conceive, stand on the same footing as 
incorporeal rights, not because they are not within any statute 
of limitations, but because an estate from the crown can only 
be conveyed by grant, and is not created by livery of seizin. 

In the cases, cited for the purpose of establishing the doctrine 
advanced in Phillips’s Evidence, the presumption was in support 
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of circumstances, which constituted a part of the proof of title, 
or were cases, in which an agreement was presumed not to create 
an estate, but to change the relation existing between the par- 
ties. As where the inortgagee continues in undisturbed pos- 
session for twenty years, though he does not hold adversely, 
yet the mortgagor is barred, because a simple release is sufii- 
cient to extinguish the interest of the mortgagor, whose estate 
is only recognised in a court of equity. In the case of Doe d. 
Fisher v. Prosser, Cowp. 217, it was held, that thirty-six 
years sole and uninterrupted possession, by one tenant in com- 
mon, was sufficient ground to presume an actual conveyance or 
ouster. Here the estate commenced by livery, but the pre- 
sumption was made of a grant to enlarge that estate. The 
case is analogous to that mentioned by Littleton, cited above. 
In the case of Fairclaim v. Shackleton, 5 Burr. 2604, a ques- 
tion was made, whether one tenant in common should bar the 
other, and Lord Mansfield was of opinion, that the question of 
presumption might have been left to the jury. In this case, 
the presumption could not have been made to establish the 
estate, but was admissible to change the relations existing be- 
tween the tenants in common. 

The instances are few, in which the statute of limitations 
does not protect estates, which have long been enjoyed without 
disturbance ; for the policy of the statute is comprehensive, 
and the cases, where it does not constitute a bar, are, in gene- 
ral, exceptions to the law, because they do not fall within its 
spirit; but the cases, which are within the reason of the law, 
and yet fail of its protection, are not unimportant and may fre- 
quently occur. The rule of law, which precludes the presump- 
tion of a grant in support of an interest, which has been accom- 
panied with long possession, because, in the early ages of the 
common law, the estate could only have been created by livery 
of seizin, is antiquated and anomalous. Conveyances of land 
are now made by grants, in almost all cases, which take effect 
by the delivery of the hand. A large amount of property is 
dependent upon declarations of trust. Estates are complicated 
with uses, and the various interests, which are moulded to the 
exigencies of an artificial society. They are created in the 
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same manner as incorporeal rights, and we think, therefore, 
that the rules of law, in regard to corporeal and incorporeal 
property, should be placed upon the same basis, by new statu- 
tory provisions, in order that the incongruity of the system, 
which has grown out of changes in the mode of conveyance, 
may be corrected. 

Incorporeal Property. The subjects of incorporeal proper- 
ty, which may be acquired by prescription, in this country, are 
not numerous. Common, advowsons, offices, dignities, are 
unknown to our law, or inapplicable to our circumstances. 
There remain, however, other subjects of grant or prescription, 
which are of important interest. Franchises, Ways, Lights, 
Watercourses, are a species of property, worthy of considera- 
tion, as conferring a valuable privilege, and as imposing a bur- 
densome, perhaps destructive, encumbrance on him over whose 
territories they are exercised. 

Ways. Rights of way, whether public or private, are gene- 
rally dependent upon usage. 

In the construction of this right, it has been decided, (Taylor 
v. Whitehead, Doug. 745), that if a man has a right of way, 
over another’s land, he cannot justify going over the adjoining 
land, because the way was impassable, from being overflowed 
by a river, and that there is a difference between public and 
private ways in this respect. This decision was founded upon 
the consideration, that the right granted was to be exercised in 
a direct course, and that courts were not to provide for exi- 
gencies, which the individuals themselves neglected. This 
reasoning had regard to an actual grant, but, we presume, is 
equally applicable to a prescriptive right, because the prescrip- 
tion is founded upon enjoyment, and does not extend to inci- 
dental circumstances, by constructions, which must have been 
provided for by grant, and which, from their nature, can be no 
otherwise proved than by user. The Roman law on this sub- 
ject was otherwise. It is said, by Blackstone, in his Commen- 
taries, (vol. 2, p. 36), that, by the law of the XII Tables, at 
Rome, a man, who had the right of way over another’s land, 
when the road was out of repair, might go over any part of the 
land he pleased. ‘The law seems to have been a just one, and 
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preferable to the rule of the common law. It may also be sug- 
gested, that the privilege of deviating from the impassable 
track should be extended to him, who claims prescriptively, 
as wel! as to him, who enjoys under an actual grant. 

A question has arisen, whether, when one has a way over 
another’s ground to a tract of land, he may drive his beasts to 
another place beyond, and it was decided that this was not a 
lawful exercise of the rightof way. (Howell v. King 1 Mod. 
190.) In Lawton v. Ward, (1 Ld. Raymond 75), Powell, 
Justice, observed, that, when a person, having a right of way to 
a particular place, goes further, as to a mill, then it may be 
good, but when he goes to his own close, then it is not good. 
This distinction is questioned by the editor, who makes the 
true point to be considered—quo animo the party went to the 
close. But it would seem to depend upon the different kinds 
of way, and that thus the distinction should be declared. If 
the way is for the purposes of pasture, an extension might be 
an abuse of the right; ifa general way, it might be reasonable 
to admit a passage, with the intention of going beyond ; if it 
is 2 Way in gross, it might be unlimited ; if appendant to land, 
or if exercised for a limited purpose, it should thus be confined 
in its use. The subject is minute, but may be productive of 
controversy. 

Highways. A right of passage, acquired by the public, is 
an incorporeal estate. ‘The nature of this interest, and the 
rights of individuals adjoining-proprietors, have been fruitful 
subjects of controversy. It has been supposed, that the public 
have the fee of the land itself, sequestered to the uses of a 
highway ; and the idea is countenanced by the provision of the 
English statute, that when a highway is laid out, the owner of 
the land shall be paid for it, at the rate of forty years purchase, 
and be divested of his title, absolutely, saving to him all mines 
and fossils, and the timber growing thereon; and, that on the 
discontinuance of the way by lawful authority, the land should 
be sold to defray the expenses of new ways. This statute has 
been followed in some of the States, as appears by the discus- 
sions in the reported cases on the subject of highways. ‘Lhe 
interest of the public, however, was always considered an 
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easement, merely, and the exceptions of the vesture of the 
lands, in the statutes themselves, proves, that excepting the en- 
cumbrance of the way, every thing else belonged to the owner 
of the land. Lord Hardwicke is said, in a case before him at 
nisi prius, to have decided, that, as no possession could be de- 
livered of the soil of the highway, therefore no ejectment 
would lie for it, (see case cited in 1] Burr. 140.) It was after- 
wards decided, that ejectment might be sustained for the land 
subject to the easement, and the doctriné has been recognised, 
and also the right of the adjoining proprietors to the fee, in this 
country. (See Peasley v. Chandler, 6 Mass. Rep. 441. Peck 
v. Smith, 1 Conn. Rep. 102.) 

The adjoining proprietors may claim, as it would appear 
from the cases, in all instances, except where the highway is 
expressly reserved, to the middle of the way. (See 15 John. 
Rep. 447; 1 Conn. Rep. 102, supra.) Asa general rule, and 
where the highway has existed for a great length of time, the 
rule is convenient and just ; but we conceive that it ought not 
to be universal, nor should the only exception be the case, 
where the reservation of a way, in the deeds which constitute 
the chain of title, is express. A fair construction of the title 
ought to be made on this subject, as in the case of Alden v. 
Murdock (13 Mass. Rep. 256,) where the title was traced, 
according to the effect of the conveyances, and. the highway, 
subject to the easement, found to exist in one only of the ad- 
joining proprietors. ‘This decision has been questioned by Ch. 
Justice Swift, as not warranted by the common law, and at 
variance with other cases in the courts of this country. (1 
Swift’s Digest, 108.) <A similar rule was adopted, however, 
by Ch. Justice Parsons, in the case of Storer v. Freeman, (6 
Mass. Rep. 435), in a case, relating to the interest of an ad- 
joining proprietor in the shores of the sea, and it would seem, 
that both cases are supported by principle. The subject, how- 
ever, is controverted, and ought, therefore, to be provided for 
by legislation. 

Lights. Another subject of prescription is the right, which, 
by length of time, is acquired, to preserve, unobstructed, the 
lights, which a person has made in his house, overlooking the 
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lands of his neighbor. The right has been so seldom enforced 
in this country, that it is scarcely understood, and indeed in one 
case, (2 Conn. Rep. 584,) the existence of such a right has 
been seriously questioned. ‘There can be no doubt, however, 
that a person, who builds a wall with lights, near to his neigh- 
bor’s land, after enjoying them for a great length of time, has 
acquired an easement, which the owner of the adjoining land 
cannot interrupt, by building a wall on the line of bis own land. 
Such is the common law. If its principles are applicable to 
the circumstances of this country, they should be recognised 
and preserved, for the exigencies of future occurring cases. It 
can hardly be supposed, however, that the same extent of ter- 
ritory can be kept open, by reason of the acquisitions of the 
right to the undisturbed use of the element of light, in all situ- 
ations, and without regard to the circumstances affecting the 
right. In populous cities, such a construction of the privilege, 
would render it more than an easement; it would be a de- 
structive infringement on the natural right of proprietors, to 
use their property for their own greatest advantage. 

There is an uncertainty relative to the extent of the ease- 
ment—the limits of exclusion—which deserves consideration. 
It has, indeed, been said, that no other obstruction was regard- 
ed, than a wall, which closed up the windows, and shut out the 
air and light. We believe that such is not the rule of the com- 
mon law. It might well be considered, however, whether this, 
in towns, would not be the rule of good sense and justice. By 
the custom of London, every citizen, upon an ancient founda- 
tion, may build a house as high as he pleases. (Anon. Co- 
myn’s Rep. 273.) 

Perhaps, in large places, every citizen ought to be allowed, 
by law, (without regard to lights acquired) to build on an an- 
cient foundation, and in all situations, in towns, except so as to 
close up the lights, acquired by his neighbor; and, when the 
house, in which the prescriptive right to lights exists, is isolated 
and detached, the extent of the protection should be declared. 
After all, it wou!d be the opinion, undoubtedly, of many, that 
the law ought to be changed, as imposing too serious an encum- 
brance on the exercise of rights of property, of great value, for 
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the security of a trivial and unimportant privilege. This sub- 
ject affords a striking illustration of the importance of collating 
and declaring—of modifying, or, perhaps changing—rules of 
law which are seldom recognised—and which, it may be, are 
unknown, except as reposited in the mouldering volumes of 
antiquity. We presume the law is generally unknown to the 
owners of land, and they who are ignorant of the principles, 
would be astonished to learn, that they were restrained in the 
right of building upon their own land, because their neighbor, 
who had already exercised his right of building and putting 
out lights, had windows which overlooked it. The evils, which 
may spring from this law, result mainly from ignorance of its 
existence. If the law were understood, the acquisition of a 
right to lights might be prevented, by a timely assertion or 
claim. ‘The evil, consequent on a want of knowledge of the 
law, might be enormous. He, who has acquired a right to 
maintain unobstructed lights, on the presumption of a grant, 
has aright to a specific performance of that ideal grant, and is 
not obliged, it would appear, to resort to his claim for damages. 
He may treat the structure, which invades his privilege, as a 
nuisance, however valuable it may be, and require its abate- 
ment, to the injury of the public, as well as to the ruin of the 
individual. 

Watercourses. The law on the subject of watercourses is 
of great and increasing importance in thiscountry. All aquatic 
rights are of a peculiarly metaphysical nature, and by plain men 
not easily comprehended: it would be fortunate, therefore, if 
the principles affecting them were distinctly declared and ex- 
plained by statute. Men, in general, understand the nature of 
the property, which they enjoy in things corporeal, but are 
often unacquainted with their interest, in that which results 
from their relation to the property of others. They ought, 
therefore, to have, for their guidance, a rule to which they may 
at all times refer. 

It may be desirable to provide by law, in what degree pro- 
prietors of land are entitled to the flow of water, which, if un- 
obstructed, would pass through their land,—for the right is not 
an absolute one, 
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The nature of the right by occupancy, to the use of water 
for carrying mills, is little understood, and ought to be ascer- 
tained. Occupancy is stated by Blackstone, in his Commen- 
taries, (vol. 2, 403,) as one means of acquiring an exclusive 
interest, and it seems to be a sufficient foundation for such a 
right. It is an appropriation of that which no one possessed— 
the creation of a new interest; the application of a fugitive 
power, which several had the right to appropriate, but only 
one can enjoy, from its transient nature. ‘The principle has 
been questioned, however, perhaps because it has not been 
understood. If the objection rests upon any intelligible footing, 
it is this, that the several proprietors, who might, by the erec- 
tion of a dam, have taken advantage of the momentum of the 
water, are joirt tenants of the potential right, and that no one 
has authority, solely, to appropriate the water power. If this 
doubt is of any weight, it should be declared by statute, whether 
a right can be acquired by occupation, or only by a grant from 
the joint proprietors. 

It is to be observed, that this right of occupancy can only 
exist, where no injury is done to other interests, as by flowing 
meadows, &c.; but, in some of the States, the erection of a 
dam is authorized, even where an injury is consequent to other 
property ; and provision is made for the indemnification of pro- 
prietors, whose lands are appropriated, or injured, in the same 
manner, as damages are allowed in grants of highways, canals, 
or other public works, in the prosecution of which, individuals 
must suffer injury. We cannot discern the justice of thus sac- 
rificing the property of one individual, to the higher interests 
of another.’ 

Fisheries. ‘The distinction between navigable and unnavi- 
gable waters, however fit it may seem in the comparatively 
small streams of England, has been questioned in this country. 
By the common law, the proprietors of land, on an unnaviga- 
ble stream, own to the middle of the water, ad filum aque. 


O, si angulus ille 
Proximus accedat, qui nunc denormat agellum ! 
Horace, Sat. 6, Lib. 2, V. 8. 
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As a consequence of this, they have an exclusive right to the 
fish, which swim in the water that flows over their land. The 
doctrine and its consequences have been denied in Pennsylva- 
nia (Carson v. Blazer et al. 2 Binney, 475.) In this case, 
the supreme court decided, that the Susquehanna, above the 
flowing and ebbing of the tide, is a navigable river. ‘There 
may be a difference of opinion, on the question, whether, on 
the long American rivers, such as the Mississippi, Ohio, or 
Connecticut, the adjoining proprietors, or the public, should 
have a right to the centre of the river, but we believe, what- 
ever opinion may be entertained on this point, no one would 
contend, that a distinction should exist, between proprietors 
above, and those below, the uncertain line, where the tide 
ceases to ebb and flow, merely because of that circumstance ; 
and the subject may be commended to the cognizance of legis- 
lators,as one which is worthy of a more definite settlement. 
The flowing and ebbing of the tide is regarded in England, as 
evidence, that a stream is navigable, and of sufficient depth and 
importance to remain exclusively the property of the king— 
but, if, from any cause, the flowing or ebbing of the tide is 
obstructed, other evidence is received, that the stream is navi- 
gable. Asa rule of evidence, it is inapplicable to the circum- 
stances of this country, and a different test ought to be adopted. 
For the purposes of fishing—it might be advantageous to unite 
the right of fishing with the adjoining land, for the convenience 
of drawing the nets to land; but the property of the shore 
ought to be in the public, for the same reason, that the shore 
of the sea is vested in the government. 

Arm of the sea. In England, the sea, with the shore be- 
tween the line of high water mark and low water mark, belongs 
to the king. The bottom of the sea, also, and islands which 
emerge from the sea, are the property of the king. The go- 
vernments of the several States have, in this country, succeed- 
ed to the king, and in them is the jus privatum as well as 
jus publicum. This has been denied by Mr. Angell, in his 
treatise on Tide Waters, so far as it respects the shore, but 
without the least support from authority. We consider the 
principle as one of the most important, and beneficial of the 
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common Jaw. The public have only a divided empire over 
the shore, and have the rights of a highway, above low water 
mark only when the shore is covered ; but to the perfect enjoy- 
ment of this fluctuating right, exclusive property in the shore 
of the sea is necessary. ‘The limits of the proprietor is the 
sea—the uttermost verge of the sea—and he cannot be permit- 
ted to extend his limits by any structure, which encroaches 
upon the rights of the public. As arule of property, the prin- 
ciple is a just one, because there.cannot be an alternating right, 
varying with the flow of the tide. But it is a right of vast im- 
portance to the public. As the rule is now understood, ships 
may be made fast to the shore below high water mark, and 
every other possible use may be freely made of the shore, for 
the exigencies of navigation; but if the shore belonged to the 
adjoining proprietor, he might restrain this important privilege. 
If the property of the shore is vested in the public, the adjoin- 
ing proprietor may be restrained from making erections, which 
are injurious to the interests of navigation. The government 
should have an opportunity of deciding upon the utility of all 
‘proposed works upon the shore 





and improper erections would 
thus be under a salutary restraint. ‘This advantage is parted 
with by yielding the property of the shore to the adjoining pro- 
prietor, as has been done in the State of Massachusetts. It is 
true, that any works, which are a nuisance, may in that State 
be abated ; but the preventive supervisory jurisdiction of the 
legislature is lost. In each of the other States, the principle 
remains as at common law, and the government, in permitting 
the erection of wharves, docks, or other works, may reserve an 
important control over the isapositions, which shall be levied 
for their enjoyment. 

This subject, in an eminent degree, deserves the attention of 
the legislature ; as proprietors of land on the sea are seldom 
aware of their true rights. 

It seems to be a just rule of law, that the public should have 
the right of digging for shell-fish, on the shores, (Baggott v. 
Orr, 2 B. & P. 472,) but we think, that all matters derelict 
of the sea, on the shore, ought to belong to the adjoining pro- 
prietor. 
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Legislative provision ought also to be made, for the shore of 
rivers navigable, and in preservation of the rights of the public. 
It is equally important to maintain these rights in their full ex- 
tent, above as below the flowing of the tide. Rivers are public 
highways, if capable of being navigated, throughout their 
course. 

Leases. lt is arule of the common law, that when the les- 
see is chargeable, upon his own contract, to pay rent for the 
use of lands, &c. he shall be bound to pay it, notwithstanding 
any accident by inevitable necessity, because he might have 
provided against it by his contract. A lessee for years was 
bound to pay his rent, it was resolved, in Paradine v. June (1 
Roll. Abr. 946. Aleyn, 27,) though an army had entered on 
the lands and kept him out. So in Monk v. Cooper (2 Ld. 
Raymond, 1477,) it was decided, that if the lessee of a house 
covenants to pay rent during the term, he is compellable to pay 
it, though the house is burnt down, and that the landlord is 
bound to rebuild it. Where the liability of the parties is mu- 
tual, there is nothing unequal in this rule, though the effect 
may be to impose a heavy burden upon the landlord. But in 
the case of Balfour v. Weston, (1 'T’. R. 310,710,) in an action 
of covenant, founded upon an agreement to pay rent, and to 
keep the premises in repair, casualties by fire only excepted, it 
was decided, that the lessee was bound to pay rent, after the 
house was burnt down by accident, yet that the landlord was 
not bound to repair. The decisions in these cases are founded 
upon the principles, that the covenant of the lessee is general, 
and so comprehensive, as to embrace the claim set up; that 
the intention of the parties is to be learnt from the words of 
their agreement, which the lessee might have qualified by 
such exceptions as he chose to insert ; and that a different rule 
is adopted, in cases where the law creates the duty or charge, 
because he has no opportunity of providing against emergencies 
by contract. But this reasoning is unsatisfactory. It is equally 
capable of being used against the lessor. It might be assumed, 
that unless he made provision expressly by contract, for the 
payment of rent, whether the subject matter of the lease was 
destroyed or not, that the lessee was not bound in justice to 
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take the consequences of inevitable accident, nor to pay for 
what he could not enjoy. ‘The adoption of the opposite rule, 
in cases not founded upon contract, is an evidence that it is 
considered reasonable, that rent should accompany enjoyment. 
The reasonableuess of the rule, laid down in Paradine v. June, 
is supported, however, in the modern cases, but, as we think, 
upon purely technical grounds, (see opinion of Ld. Ellenbo- 
rough, in Atkinson v. Ritchie, 10 East, 533, also of Chambre, 
J. 3B. & P., 420), where it is said, that the lessee ought to 
abide by the terms of his absolute contract, as his liability arises 
from his own direct and positive undertaking. but, as is too 
often the case in the law, the rule is not understood by plain 
men, and hence arises all the evil of the case. It is opposed 
to their views of justice, that men should pay for that which 
no longer exists, or that the lessee should stand an insurer. 
This principle is not analogous to that rule of law, which ex- 
empts a man from payment, notwithstanding an express cove- 
nant, in case of eviction. 

The doctrine has not been favored in the court of chancery. 
Lord Northington, in a case in 1764, (Treat. of Eq. B, 1 C, 
5, sect. 8,) expressed his surprise, that the delence in actions 
for rent, that the premises were destroyed by accident, should 
have been so clearly held insufficient at law ; and he was of 
opinion, that in equity, when an action is brought for rent, after 
the house is burnt down, that there was good ground for an 
injunction, till the house ts rebuilt. Lord Kenyon, in the case 


of Cutter v. Powell, (6 T. R., 623,) the doctrine above 


triné above having 


been alluded to, said, that it must be taken with some qualifi- 


cation, for when an action was brought for rent, aiter the house 
was burnt down, and the tenant applied to the court of chan- 
cery for an injunction, Lord Northington said, *‘ that if the tenant 


would give up his lease, he should not be bound to pay the 
rent.” In Steele v. Wright, (cited 1 T. R. 708,) Lord Apsley 
decided, that though the landlord was not bound to rebuild, 
yet neither was the tenant obliged to rebuild, nor to pay rent, 
till the premises were rebuilt. But, in late cases in chancery, 
the rule has been acknowledged in all its rigor ; and we men- 
tion the above cases, as showing only the opinion of learned 
VOL. XVI.—<-NO. XXXI. 7 
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men, of the inequitableness of the rule itself. The rule of 
equity may now be considered the same as at law, but the 
hardship of the principle is apparent. It proceeds upon the 
ground, that a consideration exists for a covenant so extensive. 
This is not in general true; lessees are not insurers. ‘The 
principal loss falls upon the owner of the house, and lessees can- 
not understand any reasons for their bearing any of its conse- 
quences, when they are themselves without fault. 

We presume, that in all cases, both parties have been as- 
tonished at the consequences, which, by this construction, have 
resulted from their contract. If the rule on this subject is re- 
versed, no evil would be experienced ; for, in every case, when 
it is really intended that the lessee shall take the hazard of fire 
or other inevitable destruction, express provision to that effect 
is made in the lease. ‘The doctrine, which now prevails, is 
pregnant with mischief; for cases may occur, with peculiar 
circumstances, which furnish occasion for application to a court 
of chancery, with a train of tedious and expensive litigation. 

A similar artificial rule has been adopted, in the construc- 
tion of the covenant to repair, in leases, which may properly 
be noticed here. The lessee of a house, on a general covenant 
to repair during the term, is bound to rebuild, in case the house 
be consumed by accidental fire, (Bullock v. Dommet,6 T. R., 
650.) The same rule was adopted in Philips v. Stevens, (16 
Mass. Rep. 238.) In this case, Parker Ch. J. observes, that, 
whatever may be thought of the merits of the doctrine, there is 
no escape from it now ; until the legislature shall see fit to alter 
it; which, he seems to suppose, it is hardly probable they will 
ever do, since parties may always protect themselves by due 
caution ; but, we think, that the general ignorance, which, as 
the Chief Justice says, prevails in the country, on the legal 
effect of this covenant, is a cogent argument for a change of the 
law. As he truly observes, the parties are always astonished 
at the construction put upon their contract to pay rent and to 
repair, when the emergency occurs. ‘They are surprised, be- 
cause it is unreasonable, and different from their intention, and 
not such as the natural import of the words would bear, aside 
from technical rules ; and this is a sufficient reason for requiring 
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an express provision for the case, when such is really the in- 
tention of the parties. In England, and in those States, where 
a court of chancery exists, in certain cases, relief may be 
given; but there can be no relief in Massachusetts, and other 
States, where courts of chancery do not exist, and the law, 
with all its hardship, must have effect. 

The cases of the Brecknock Company v. Pritchard, (6 T. 
R. 750), and Shubrick v. Salmon, (3 Burr. 1637), though 
cited as resting upon the same ground, in fact depend upon a 
very different principle. In the former case, there was a co- 
venant to keep a bridge in repair, and it was decided, that it 
provided for a case of destruction by tempest. In the latter 
case, there was a covenant to go with a ship for freight to Ca- 
rolina, at a certain time, and it was decided, that it bound the 
party absolutely, notwithstanding the occurrence of storms. 
The decisions in these cases were founded upon the clear intent 
of the parties, and it is manifest, that the nature and probability 
of the contingencies were understood and contemplated by 
them, as the principal object of the contract. 

Corporations. ‘The great number of corporations, existing 
throughout the country, created by authority of the several 
States, and constantly increasing, has given alarm for the con- 
sequences, as furnishing a shield to individual liability, and 
enabling designing men to spread a snare for the unwary. 
Whatever may be thought of the policy of establishing these 
collective individualities, the law relating to them is important, 
and deserves consideration. It has been understood, that cor- 
porate rights could not be dissolved, except by the terms of 
limitation, and judicial proceedings on process of quo warranto. 
It is admitted as a general rule, that misuser and nonuser are 
but breaches of condition, which can only be ascertained by 
judicial process, at the election of the government ; but in the 
case of Slee v. Bloom, (20 John. Rep. 456), in regard to cer- 
tain mercantile corporations, a different rule was adopted ; and 
it was said, that corporations, such as came in question in that 
case, might be dissolved by the acts of the corporators. The 
rule adopted in that case does not appear to be correct, on 
common law principles, and, if, as a rule of convenience, it is 
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worthy of being recognised in the other States, it ought to be 
enacted by statute. 

There are two kinds of corporations. 1. Such as unite under 
anew existence, with the powers of a new individuality, a 
number of persons, to whom a grant is made, giving authority 
and vesting a franchise; which is the principal object of the 


grant. 2. Such as confer corporate powers for the exercise of 


a common right, in which case, the corporate existence is the 
only object of the legislative grant. 

Corporations of the former kind are important interests, not 
so much because they unite individuals, with merely corporate 


liabilities, as because of the tranchise—the new right which 
1 


was created—for the nicht itself, rather than for the mode of 


exercising it. Corporations of the latter kind, which confer 


nothing, and are but a species of immortal partnership, which, 


perhaps, as in the case of banks, merely exempt individuals 
from a law restraining the common richt, are of little import- 
ance, but for the provisions, which exempt the corporators 
from the penalties of the general law, and secure the exercise 
of the priviles We do not perceive any mischief in permit- 
ting corporations of the latter class to be dissolved by the act 
of the corporators, and by nonuser. We think they ought not 
to be permitted to enjoy an existence, after the objects of the 
incorporation are accomplished—or, when they have long ceased 
to exercise their rights, to enjoy the protection of their corpo- 
rate shield. Perhaps it would be well to provide by statute, 
that, on the petition of a majority in interest, of the stockhold- 
ers, in any such corporation, the court of chancery, or other 
courts clothed with chancery power, should have authority to 
dissolve the « ration by a decree. 

It is common in acts of incorporation, to introduce a clause, 
giving the legislature the power to revoke, rescind, and amend 


the grant. We presume, that this provision can have relation 
merely to the creation of the corporate privileges of the second 
class above mentioned. In regard to these, it may not be un- 
just or inexpedient ; but it cannot be maintained, in reference 
to a franchise, or any vested right, whether of a corporeal or 
incorporeal nature. No reservation at the creation of the inte- 
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rest, no general prospective laws, rendering such vested rights 
revocable, are within the competency of the legislature. They 
are a conventional infraction of an executed contract, and are 
totally inconsistent with the object of the grant. No individual 
can convey land, and reserve to himself the right of revoking 
his grant. The legislatures have no higher power, and legisla- 
tive grants of incorporeal rights rest upon the same ground, as 
legislative conveyances of land. (See the arguments of the 
judges in Dartmouth College v. Woodward, 4 Wheat. 518.) 
When the legislature has parted with a right, and vested it in 
an individual, they cannot reserve a control over it, which is 
merely incident to the right of property. If the legislature 
give authority to construct a canal, and convey by the same 
grant, the government lands through which it is to pass, no one 
would suppose, that by virtue of the reservation of power, the 
legislature might afterwards revoke the grant of lands ; but the 
right to the franchise is of as high a nature, and rests upon the 
same principles. ‘The right to amend may apply to corpora- 
tions, not valuable, and to those of a political nature, perhaps 
to such as exempt the grantees from the operation of a jaw, 
restraining a common right, and also to the corporate privileges, 
which are but the mode of exercising the right itself, which is 
the object of the grant. Existing corporations may also be 
subjected to general laws, which render the individuals liable 
as partners, and in other respects change the nature of corpo- 
rations. 


Contracts. The great division of contracts is into specialties 
and simple contracts. We conceive the doctrine on this sub- 
ject should be in some degree modified. It is important, that 
there should be certain forms of contracts, which may in them- 
selves import a consideration, and relieve the party, in whose 
favor they are made, from the necessity of proving what the 
agreement itself acknowledges. ‘This effect ought to be given 
to written agreements, which are made with proper guards ; 
but to hold that because a contract has the form of a bond, that 
it shall have a different effect from a simple contract, seems 
unreasonable. ‘The rule of law is understood to be, that the 


~ 
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failure or want of consideration cannot be shown in an action 
upon a deed, although, perhaps, the same agreement would 
have been subject to this inquiry, if it had taken the form of a 
simple contract. ‘The only result of this distinction must be, 
to enable the designing to protect themselves by an artificial 
rule, when, though not by the rules of law guilty of a fraud, 
they may have reason to fear an inquiry. Illegality or fraud 
is often the bearing of the evidence, which is admitted to ex- 
plain agreements, and it is in the highest degree unjust, to es- 
tablish an artificial distinction between the different kinds ol 
instruments, the consequence of which shall be security to 
fraud, and suppression of legal evidence, especially when that 
distinction is not founded upon greater solemnity of execution, 
or greater caution in the party bound, but depends upon the 
affixing of a seal or a peculiar form of words. We presume, 
that if the party to be bound engages, in the strongest manner 
not to inquire into a consideration for defect or failure, it would 


not be allowed to preclude inquiry, but would be considered an 
evidence of fraud. 
Escrows. The rules, which prevail! in regard to the manner 


i} in reg 
of proving conditions, on the performance of which, escrows art 
to have effect as absolute deeds, seem to be inconsistent with 
the policy of the statute of frauds, and the rul 
the whole of a contract to be reduced to writing, if any part o 
the contract is written. It is understood, that a deed may be 


», which require 


delivered as an escrow upon parole conditions, and that the 
performance of such conditions may be shown by parole, t 
give the deed effect. It is undoubtedly right, that the per- 
formance of conditions should be shown by parole, but we 
think, that the adinission of parole proof, of the conditions them- 
selves, must be attended with all the mischiefs cuarded against 
by the statute of frauds. The condition, upon which a deed 
is delivered, is vital to the existence of the deed. ‘The condi- 
tions, upon which an instrument may have effect, are as impor- 
tant as the intrinsic terms of the deed itself. ‘The mistakes, 
and the fraud, which affect all parole testimony, relative to the 
terms of a conveyance, are equally incident to the conditions 
regarding the delivery. The evil is also easily provided for 
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and remedied. When a deed is delivered as an escrow, the 
terms, on which it is to have effect, should be stated in the 
deed, and attested by the witnesses. 

Consideration of contracts. When persons, standing on an 
equal footing, enter into an agreement, the presumption is 
strong that the consideration was suflicient ; and, if it is felt to 
be such, by those who assume liabilities, courts ought not to 
be solicitious to show that it was insufficient. It is right, that 
ordinary contracts should not be maintained, when no conside- 
ration was received by the party binding himself, and where 
there is an apparent rashness on the one hand, and too much 
reason to impute undue appliances on the other. Acts of gene- 
rosity ought not to be prohibited, but they may be put under 
reasonable restrictions. 

The rules on this subject are technical, and not suffi- 
ciently founded in good sense. Lord Mansfield was of opinion, 
that all contracts ought to be supported, which were founded 
upon a merely moral obligation. His doctrine has not been 
fully approved ; and courts regard pecuniary considerations alone 
as adequate. But the sufficiency of a moral obligation has 
been stated in general terms, repeatedly, by Lord Mansfield, as 
the correct doctrine, in Atkins, et ux v. Hill, (Cowper, 208, 
9.) ‘Trueman v. Trenton, (Cowp. 544,) by Buller J. and 
Lord Mansfield, in Hawkes et ux v. Saunders, (Cowp. 290,) 
and by Lord Ellenborough in Atkins v. Bunwell, (2 East, 
505.) and by most of the elementary writers. It has been 
denied, however, in certain modern cases ; see Mills v. Wyman, 
(3 Pick. 207), Cook v. Bradley, (7 Conn. Rep. 57,) in which 
the decisions seem to be founded upon an ingenious discussion 
in a note, 3 B. & P. 249, in which the editors endeavored to 
show, that the principle, stated by Lord Mansfield, is unsup- 
ported by the authorities. ‘Their views have met with general 
acceptation, but, as we believe they are entirely unfounded, 
we shall briefly review their discussion. The subject is one, 
which, because of the doubts, that have been thrown about 
it, is worthy of being settled by legislative action. 

We believe, that in regard to the justice of actions, founded 
upon a moral consideration, there can be no doubt. It is said, 
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however, that it must be left to the forum of conscience. But 
wherefore? The statement of the question shows, that the 
party, to whom the promise is made, has relieved the promisor 
from a pecuniary burden, to the extent of liability assumed. 
A request is admitted to be a sufficient consideration for the 
performance of a promise, but a subsequent confirmation of an 
act done implies a request. A request has no farther efficacy, 
than to show a willingness, that the duty should be performed. 
A promise is more strongly an evidence of this. It has, indeed, 
an appearance of trifling, to say, that a request shall give effi- 
cacy to a promise, but that a promise, founded upon perform- 
ance shall have no weight, when it is manifest, from the promise 
which followed, that a request would have been made, if there 
had been opportunity. But the cases, in which request, by the 
party to be charged, is material as a consideration, are of a 
different character. ‘They are cases of implied promise, or 
cases in which no advantage to the party attends the perform- 
ance, when the request is not the evidence of consideration, 
but the only consideration ; as, where one, on the request of 
another, administers to the necessities of a pauper, whom he 
was not bound to relieve, morally, or otherwise. In cases of 
moral obligation, there has been a substitution, by the promis- 
see, of his own labors or expense, to those of the party pro- 
mising, who, by his promise, declares the existence of the 
moral obligation, and avows, that he would have originally re- 
sponded to it. 

In addition to the authority already mentioned, it was decided 
in the case of Scott v. Nelson, (cited Esp. Dig. 95,) by Lord 
Mansfield, at mis? prius, that a father was bound, by bis pro- 
mise, to pay for the previous maintenance of a bastard child. 
In an anonymous case, in 2 Shower, 184, the same point had 
been ruled by Pemberton, Ch. J. in a similar case, and there 
seems no foundation for the presumption, made in the rule in 
B. & P., that there was a request, even if that could vary the 
ease. In the case from Croke Eliz. 755, where it was decid- 
ed, that the widow of a man, who had sent his son to board 
with the plaintiff, for three years, at a certain sum, and died 
within the year, was not liable on a promise to pay his board 
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during the time past, and a certain sum for the future, on the 
consideration of natural affection, but was liable, on a different 
consideration ; which case is cited to show, that a moral obliga- 
tion is not a sufficient consideration for a promise ; it is observ- 
able, that the question did not arise. ‘There was another diffe- 
rent and sufficient consideration ; but there does not appear to 
have been any moral obliyation on the mother, to support her 
son at the plaintiff’s table. It was the proper debt of the son. 
The same remark is applicable to the case of Harford v. Gar- 
diner, (2 Leo. 30,) in which it was said, that love and friend- 
ship are not considerations to found actions upon. In the case 
of Best v. Jolly, (1 Sid. 38,) the consideration was forbearance 
to sue and not a moral obligation; and the question did not 
arise. In Besfich v. Coggil, (Palm. 559,) the question was, 
whether the father was liable, upon an express promise, to 
repay the plaintiff money laid out by him in Spain for his son, 
and the charges of his funeral. The judges were divided. 
Hyde, Ch. J. and Whitlock J. being of opinion, that the action 
could not be maintained, Jones J. and Dodderidge J., on the 
contrary, being of opinion, that it could. ‘The opinion of the 
former is relied upon ; but we incline to think that the authority 
of Dodderidge J., who, as Lurd Kenyon said, was himself a 
host, is more worthy of respect. 

In the case of Butcher v. Andrews, (Carth. 446,) on as- 
sumpsit for money lent to the defendant’s son, a verdict in favor 
of the plaintiff was arrested, because it did not appear, that the 
money was lent to the son, on the request of the defendant. 
In this case, it does not appear, that it was the duty of the 
father to have supplied his son with money, and consequently 
there was no moral obligation. In Church v. Church (cited 
Sir T. Ray, 2€0,) the defendant promised to pay the plaintiff 
the charges of his son’s funeral, and the plaintiff was held en- 
titled to recover. In this case, there was no request alleged in 
the declaration, but the idea is advanced, in the discussion in 
Bosanquet and Puller, that a request might, after a verdict, be 
presumed to have been proved. But this presumption is wholly 
gratuitous, and might as well have been made in every other 
case, in which, nevertheless, judgment has been arrested, for 
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the insufficiency of the consideration. ‘The case itself seems 
to be a direct authority, in favor of the doctrine, that a moral 
obligation is a sufficient consideration for a promise. 

The case of Style v. Smith, cited by Popham, J. (2 Leo. 
111,) is a full authority to the same purpose. It was determin- 
ed, that if a physician, in the absence of a father, give his son 
medicine, and the father, in consideration thereof, promise to 
pay him, an action may be maintained for the money. To 
obviate the authority of this case, the editors hazard the con- 
jecture, “ that the son lived in the house with his father, and that 
the medicine was administered to the son, when the father was 
absent from home, from whence it would result, that the phy- 
sician’s debt, though not founded on any immediate benefit to 
the father, or on his request, was most probably founded on his 
credit, which credit, if fairly inferred from circumstances, by 
the physician, might operate to charge the father, in the same 
way, that his request would operate, the physician having sus- 
tained a loss in consequence of that credit.”” ‘This seems to be 
quite unsatisfactory. In all such cases, where the services ren- 
dered are not gratuitous, they are probably rendered on the 
credit of the father, with the knowledge, however, that he is 
not liable by law ;—that is, with the expectation, that the 
father will respond to his moral duty ; and, certainly, an ex- 
press promise, after the services rendered, furnishes strong 
evidence that such credit was reasonably relied upon. If the 
circumstances are such as to show a credit like that given to an 
agent, sufficient of itself, independently of a promise, to sustain 
an action, they would have appeared in the case; none such 
can be inferred, and the conjecture of the editors is unsupport- 
ed. ‘The case of Barber v. Fox, (2 Saun. 136,) in which a son 
promised to pay money due ona bond made by his father, to 
avoid being sued as heir, is cited to show, that a moral obliga- 
tion is insufficient as a consideration ; but the consideration in 
this case, if any, could only have been forbearance to sue, and, 
since he could not have been sued on the bond, according to 
the inference of the court, that the heirs were not bound, the 
promise was founded on a mistaken consideration. If any moral 
obligation had existed in the case, the heir would have been 
held liable. 
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An argument is endeavored to be drawn from what is stated 
to be the rule of the law, viz., that if a contract between two 
persons be void, and not merely voidable, no subsequent ex- 
press promise will operate to charge the party promising, 
though he has derived a benefit from the contract :—but this is 
only true of contracts, which are corrupt and void, by the policy 
of the law. 

The authors of the note admit, that a promise is formed on 
a sufficient consideration, when the precedent good considera- 
tion might have been enforced at law, through the medium of 
an implied promise, had it not been suspended by some positive 
rule of law ; but, in this case, the rule of law destroys the 
implied promise, and takes away the ground of action, entirely, 
and nothing remains but the moral obligation. 

But if we are mistaken, in regard to the existing law, we 
think it must, at least, be apparent, that the rule is unsupported 
by any just principle—and that the distinction is too thin to be 
acted upon. 

Very nearly allied to this question, is the subject of a pro- 
mise, founded upon a past consideration. ‘The law is declared 
to be, that a consideration past and executed will not support a 
subsequent promise, unless the act was done at the request, 
either expressed or implied, of the party promising. If the act 
is done at the request of the party to be charged, he is liable 
without an express promise. ‘The law seems to be, that a re- 
quest is necessary ; but when the consideration is beneficial in 
any degree, we think that the promise is equivalent to a re- 
quest ; and, that, in analogy to what we have urged, on the 
subject of a moral obligation, as the foundation of a promise, a 
rule should be adopted of like effect, in relation to promises 
equivalent to a request on an executed consideration. There 
are many cases, which have been decided on the ground, that 
a past or executed consideration was not sufficient. There are 
others which seem to adopt a more equitable rule. We think, 
that in general, the rule ought to be, that, whenever an express 
promise is supported by a consideration, which, if cotemporary 
with the promise, would be sufficient, then the consideration, 
though past, shall be sufficient to support an action. 
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There are many cases, in which a recovery has been denied, 
because there was no averment of a request. Asa rule of 
pleading, this is a necessary allegation, as in Hayes v. Warren, 
Str. 933 ; Comstock v. Smith, 7 John. 87. 

When an act is done for the benefit of another, who, after- 
wards, in consideration thereof, makes an express promise, the 
enjoyment and the promise are considered equivalent to a re- 
quest, and support it as an allegation. But when the act done 
is an injury to the party performing the act, and, as such, 
would have been sufficient as a cotemporary consideration to 
the promise; yet, it will not be sufficient as an executed con- 
sideration, unless beneficial to the party promising. Thus un- 
derstood, the rule in question would not seem inequitable. An 
executory consideration, not beneficial, is the foundation of a 
promise, because the performance of the consideration was with 
the immediate reliance on the promise, to which it was the 
inducement, but when the consideration is executed, and not 
beneficial, an indemnification, if looked for at all, was expected 
from some other quarter. 

It is a principle of the civil law, that when a man undertakes 
a commission, mandatum, gratuitously, and, in its execution, 
conducts himself so negligently, that the person, for whose 
benefit the undertaking was assumed, sustains an injury, he 
shall be liable on his undertaking, to the extent of the injury. 
Sir William Jones states the common law rule to be the same. 
in his essay on Bailments. ‘This doctrine has been questioned 
in the case of Thorne v. Deas, (4 John. 84,) and various autho- 
rities have been cited to show, that it has never been recognised 
in England. Where there has been an express promise, it 
seems in the highest degree reasonable, that it should be en- 
forced, even though it is not founded upon a pecuniary consi- 
deration. It is to be considered, that the party assuming the 
undertaking, deprives the person trusting him of the opportunity 
of performing it by other means, and, perhaps, the delay may 
have caused an entire loss of the subject of the promise, or the 
negligent performance may have injured the property entrusted. 
A distinction appears to have been early made, as stated by 
Sir William Jones, p. 76, between the case of nonfeasance and 
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misfeasance, as in the Year book, 11 Hen. 4, 33, when an 
action on the case was brought against a carpenter, who under- 
took to build a house within a certain time, and did not build 
it, a judgment of non-suit was rendered, but it was said that an 
action might have been maintained against him, if he had built 
the house, and had built it so negligently as to spoil the timber. 
And in the case of Wilkinson v. Covendale, 1 Esp. Rep. 75, 
Erskine cited a manuscript note of a case, decided at nist prius 
before Mr. Justice Buller, of Wallace v. Telfair, wherein that 
judge had ruled, that though there was no consideration for 
one party’s undertaking to procure an insurance for another, 
yet when a party voluntarily undertook to do it, and proceeded 
to carry his undertaking into effect, by getting a policy under- 
written, but did it so negligently and unskilfully, that the party 
could derive no benefit from it, that in that case he should be 
liable to an action. ‘The action in the principal case was for 
negligently performing the terms of an insurance, gratuitously 
undertaken to be effected, whereby the benefit of the insurance 
was lost, and the court seemed to have distinguished between 


this case and a case of nonleasance, or neglect to procure 
insurance. 

There is a degree of subtlety in the distinctions on this sub- 
ject, and it may therefore be difficult to lay down any general 
rules. It isa rule of the civil law, that if a man spontaneously 


assumes an undertaking, so as to prevent a resort to another, 


he becomes responsible. ‘This can happen only in a few cases, 


and those, as it would appear, where the performance is neces- 
sary within a certain time. 

When a man promises his correspondent, residing in a distant 
port, that he will insure the cargo about to be consigned to 
him, the promise prevents the employment of another; and a 


liability ought to exist for the same reason, that it is admitted, 
when the office has been actually assumed, and negligently 
performed, viz., that it was relied upon, and the opportunity of 
otherwise procuring performance lost ; but, when both parties 
live in the same place, and one has no greater opportunities 
than the other, then no injury results from non-performance, 
and it was the folly of the party to have relied upon a naked 
VOL. XVI.—NO. XXXI. 8 
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promise in such circumstances. When one takes a bill of 
exchange, gratuitously, to demand payment at maturity, and 
give proper notice to the drawer and endorsers, if he fail, on 
the principles of the common as well as the civil law, he is 
liable ; because he assumed the agency, and was guilty of mis- 
feasance, in neglecting to proceed in his duty ; but, if he pro- 
mises that he will assume the agency, when the bill of exchange 
is remitted to him, and when the time arrives, and when it is 
too late to employ another, refuses to receive it, he is liable, by 
the rules of the civil law, because he has thereby prevented 
the timely employment of another, and we think, that the rule 
of the common law should be the same: but, to the gratuitous 
performance of this and similar promises, it is his folly to have 
trusted, in circumstances, where the promisee had the same 
and sufficient opportunities of executing it. It does not seem, 
therefore, to be the assumption, nor the special damage, by 
reason of the nonfeasance, but the circumstances of the parties, 
in the cases we have stated, which create the liability, and, 
therefore, we think that in the case from the Year Book, of the 
failure to build a new house, within a limited time, the allega- 
tion and proof of special damage, by reason of the nonfeasance, 
would not alone have made the defendant liable. If there is 
no consideration for a promise to abide the natural conse- 
quences of the breac 





1 of a contract, surely, it cannot reach the 
remote ones. ‘The same remark is obvious, of the case stated 
respecting the naked promise of one neighbor, to dig a trench 
which shall carry off the water from the adjoining land, because 
it did not prevent the employment of another person; though, 
perhaps, a case may be stated, of an impending flood, where 
great expedition is necessary, and, then, because the promise 
may have prevented the employment of another, the party 
making it, on the principle stated, is liable. The subject is 
certainly one of importance ; and, if the distinctions are nice, 
that circumstance furnishes an argument for adopting some 
mode of settling them beyond dispute. 

It would, in a revisal of the law, be a question for considera- 
tion, whether, when the undertaking is gratuitous, and the non- 
feasance is the cause of special damage, an action should be 
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allowed. It may be thought an unimportant question, because 
services are seldom rendered, but upon an adequte considera- 
tion ; but it must be remembered, that there are many cases, 
in which there is no express agreement for reward, when there 
is an expectation of payment, and the party is, after the event 
of loss, disposed to shelter himself behind the defence, that 
the promise was gratuitous. Besides, in cases of insurance, 
the party promising is the consignee. He acts as general 
agent, but expects no reward for the trouble of effecting insur- 
ance, because he has regard only to the advantages, which 
result from his relation to the property. 

It is a poor defence, for an absurd or unsettled rule of law, 
that few cases are expected to occur under it. Ss. F. D. 





ART. 1V.—CASE AND OPINION RESPECTING THE «“ GOOD 
WILL” OF A NEWSPAPER ESTABLISHMENT 


CASE. 


M., Berne editor and proprietor of a daily journal, admitted 
R. into equal partnership with him, on payment of a sum of 
money, as the estimated value of one half of the “ good will” 
of the establishment. By their articles of agreement, the good 
will was declared to be the common property of the firm ; but 
each partner was to be at liberty to dispose of his moiety to a 
stranger, if the other, after three months’ notice, should decline 
to purchase it. Some time afterwards, R., having given such 
notice to M., who declined purchasing, sold his interest in the 
good will to A.; and immediately after this sale, M. & R. 
being insolvent, assigned all their partnership effects to A., in 
trust for the benefit of all their assenting creditors. The effects 
assigned were specially enumerated, no mention being made of 
the good will. A. now proposes to continue the publication of 
the paper, in company with M.; and the question is, whether 
he will be liable to the creditors of the company, for any thing 


not specified in the assignment, as the supposed value of this 
‘6 cood will.” 
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OPINION. 

This question turns chiefly upon the nature of that, which 
the parties have denominated the good will of the paper. 
The good will of a trade was said, by Lord Eldon, to be 
“nothing more than the probability that the old customers will 
resort to the old place.” Its ordinary and natural relation is 
to the premises where the trade was carried on, rather than to 
the persons who conducted it. And, accordingly, when the 
premises are sold, with the good will of the trade, the vender 
is not permitted to continue the same trade, under the same 
name, so near to the old place, as to draw the old custom di- 
rectly to himself; for, by so doing, he would impair the value 
of what he has sold, and thus commit a fraud on the vendee, 
violating the faith virtually pledged to him in the contract. 
See 17 Ves. 342. Lord Loughborough, in Hammond, v. 
Douglas, 5 Ves. 539, which was the case of two snuff-makers, 
thought that if there were no articles between the partners, the 
good will went to the survivor, and that he was not account- 
able to the representatives of the deceased partner. But this 
was doubted by Lord Eldon, in Crawshay v. Collins, 15 Ves. 
226, in the case of two pump and engine manufacturers, where 
he thought that the good wil] went with the lease of the premi- 
ses. It is apparent, however, that in the estimation of both 
these judges, the good will of a trade was inseparable from the 
place in which it wascarried on. Accordingly, Vice Chancel- 
lor, Sir J. Leach, in Farr v. Pearce, 3 Madd. 74, took a dis- 
tinction between trade, strictly so termed, and business purely 
or chiefly professional. ‘The case before him was of two sur- 
geons and apothecaries, in whose articles it was agreed, that 
the survivor should take all the company effects, and account 
to the legal representatives of the other, for one half the value. 
The survivor, Pearce, took the visible effects of the company, 
upon the decease of his partner, to whose representatives he 
accounted for one half the value, and pursued the business 
alone ; and, on a bill filed for an account of half the “ good 
will,” it was held that he was not accountable, but might law- 
fully pursue the business for his own benefit. 

A literary enterprise, jointly pursued, appears to me to stand 
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on the same principles with the latter case ; and, of course, it 
is wholly independent of place. It has no local habitation ; but 
its productions are sent to the subscribers, as well from one 
place as another. ‘The name, by which the parties may choose 
to designate the reputation of the periodical, is of no importance 
in the present discussion ; neither is it affected by any agree- 
ment between them. For, if, as has been shown, that which 
the law recognises by the name ef “ good will,” is an incident 
to the premises where trade was carried on, and does not rest 
in the personal covenants of the parties; then, whatever may 
be the nature of the covenants themselves, if the premises 
occupied for trade are not concerned, the remedy, if any, is to 
be pursued as in any other case of personal engagement. 

In the present case, therefore, though the parties have em- 
ployed the term ‘ good will,” and declared that to be common 
property, which it was intended to designate, yet their articles 
amount merely to an agreement, to unite their talents in the 
joint prosecution of literary labor, for livelihood and_ profit. 
What R. paid on coming into the partnership, seems rather to 
have been a bonus for the privilege of becoming a partner in a 
lucrative business, than as the purchase of any thing in its nature 
transferable. Had they become bankrupt, their creditors could 
not have compelled them either to continue the same labors for 
their benefit, or to recommend other publishers to their readers, 
or to cease from the prosecution of such a work. They might 
still have pursued the same occupation, in the same place, or 
any other, either separately or together, as they might agree; 
giving their joint production the same title as before, and send- 
ing it tothe same persons; and might have recovered, to their 
own use, in an action at law, the moneys thus earned. Credi- 
tors could not “hire them out.” See Chippendale v. Tom- 
linson, Cooke’s Bankr. L. 431; Silk v. Osborn, 1 Esp. R. 
140. And had one partner sold out his interest in this “ good 
will,” and the other refused to enter into partnership with the 
assignee, in the absence of express covenants to meet such a 
contingency, the remedy of the former, if any, would be only 
in equity. In this view of the case, it might be likened to that 
of ex parte Sutton, in 2 Rose, 86, where the bankrupt had 
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made a parol agreement for a lease, which had been so far ex- 
ecuted, that equity would have decreed a specific perform- 
ance ; yet it was held that this did not pass to the assignees, 
within the statute of 49 Geo. 3, Ch. 121, but remained the 
right of the bankrupt, it being a mere equitable right. And 
if the present case be regarded as between the editors and 
their subscribers, it amounts only to an agreement on the part 
of the latter, to take and pay for the paper, according to the 
terms of subscription, provided the same editors conduct it. 

Such being the nature of the subject matter of the contro- 
versy, the inquiry is, whether the assenting creditors can inter- 
fere. The assignment, to which they became parties, contain- 
ing a clause providing for the release of the debtors from their 
respective claims, the right of these creditors to interfere, will 
depend on the question whether they were dealt with fairly 
and honestly, in the matter of the assignment. If no decep- 
tion was practised upon them, they are bound, by the terms of 
the instrument, which contains no description of the property 
assigned, broad enough to include the subject in question. 
They have already had the benefit of all the property of their 
debtors. No particular place was owned or possessed by the 
latter, to which the term “ good will ” could attach itself, and 
by reason of the possession of which, the business could be pro- 
secuted with more advantage than elsewhere ; and by the pro- 
secution of the same business by A. & M., as before, nothing, 
which has been assigned, is rendered less valuable to the 
creditors. 

It is true that in Keen v. Harris, cited in 17 Ves. 338, 
where the proprietor of a newspaper bequeathed the benefit of 
the establishment to his widow, in trust for the support and 
education of her children, and she, becoming fond of the over- 
seer of the office, assisted him to continue the business on /is 
own account, at the same place, and with the same press and 
implements, an injunction was decreed; but this was on the 
ground of the trust, expressly created, by the will, which the 
widow, having once assumed, could not be suffered to violate ; 
nor could any one claiming under her, with notice. 

Then, as to dissenting creditors ; if the nature of the subject 
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matter, or “ good will,” is correctly stated above, it is difficult 
to perceive on what ground they can complain. ‘Their remedy, 
if any, must be framed upon the assumption, that A. had fraud- 
ulently assisted one partner to subtract something from the 
common fund, to which they would have been entitled, or 
which, but for his act, would have been available to them. 
But he has not impaired any of their existing rights. Had the 
partnership continued, and R. alone become insolvent; if the 
creditors received the benefit of his moiety of all the partner- 
ship effects and the moneys due to the firm, could they have 
compelled him to withdraw from the business, or sell out his 
right to earn a livelihood in that mode? If so, why may not 
creditors compel every debtor to sell out his right to follow his 
trade, and covenant not to pursue it within such and such lim- 
its, if by so doing, he could raise money to pay them? And, 
if in one place, why not in every place to which he may suc- 
cessively resort for bread? Such a principle, followed out, 
would hunt the honest debtor from the society of men. 

The partnership creditors must either show, that A. has 
received property in trust, either expressly or by implication of 
law, to which they are beneficially entitled ; or, that he has in 
some mode interposed himself between them and something 
valuable, on which their hands might otherwise have been laid. 
But, as, if he had been entirely passive, they would have been 
in no better condition, so, by his contract with R., they are in 
no worse state than before. It is, in principle, somewhat like 
the sale, by a debtor, of property which his creditor had no 
right, by law, to appropriate or touch by civil process, and 
which conveyance, therefore, it has been holden, he cannot 
impeach. Legro v. Lord, & al. 1 Fairf. 165. 

The cases of Bean v. Smith, 2 Mason, 283, 284, and of 
Bayard v. Hoffman, 4 Johns. Ch. R. 450, are not deemed to 
impugn this opinion. ‘The doctrine there holden is, that, if 
the creditor might indirectly have reached the property or 
thing in question, though it could not have been taken in exe- 
cution ; as, for instance, if the possession of it would have pre- 
vented the debtor from taking the benefit of an insolvent law, 
or being admitted to the poor debtor’s oath, the creditor may 
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charge the purchaser, in equity, for the value. But no mode 
is perceived, in which a creditor could have reached this faculty 
of the debtor, any more readily than he could appropriate his 
professional skill or attainments ; nor would the possession of 
this imaginary entity have prevented either of the partners 
from taking the benefit of any insolvent law. On the contrary, 
the contract with A., for money paid to the debtor, would seem 
to put the creditor in a better situation, than if the debtor had 
remained as before, as he thereby becomes possessed of tangi- 
ble property, which the insolvent laws might oblige him to 
surrender. ‘This doctrine has been reviewed by Mr. Justice 
Story, in the first volume of his luminous and instructive Com- 
mentaries on Equity Jurisprudence, page 369, in which, with- 
out re-asserting the doctrine of Bean v. Smith, in terms quite 
as broad as there laid down, he considers the rule of English 
equity as settled, that, in order to render a conveyance void as 
against creditors, it is indispensable that it should transfer pro- 
perty, which would have been liable to be taken in execution 
for their debts ; though, he observes, that Chancellor Kent, in 
the case referred to, has doubted the soundness of the English 
rule. 

On the whole, I am unable to discern any ground on which 
that, which the partners have termed the “ good will ” of their 
establishment, unconnected, as it is, with any other subject, and 
being a mere personal covenant, can be made available to th 
creditors of the firm; or, upon which, any process against A. 
can be framed, in their behalf, on the foregoing facts. G. 





ART. V.—LAW OF LIBEL IN MASSACHUSETTS. 


[Tue learned judge of the Municipal Court of the City of 
Boston, the Hon. Peter O. Thacher, has favored us with a copy 
of an opinion, recently delivered by him, maintaining the exist- 
ence of the common law doctrine of libel in this Common- 
wealth. ‘The importance of the subject cannot but render the 
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Opinion interesting to the community, especially as the con- 
trary doctrine has been so strenuously maintained in various 
publications. A part of the opinion has been before published 
in one of the daily papers of the city, but it was thought advi- 
sable to preserve it in our own journal, with important correc- 
tions and additions by the author.—Ep. Jurist. ] 


Moenicipat Courr or tHe City oF 2 Tot CommMonweALTH, versus Jo- 
Bosroy, July Term, 1836. 5 sepH A, WHITMARSH. 


Samvuer D. Parker, Esq. Attorney for the Commonwealth. 
B. F. Hatrerr, Esq. for the Defendant. 


OPINION OF THE COURT DELIVERED ON THE 18TH JuLy, 1836. 


At the last term of this court, the jury returned a verdict 
against the defendant, that he was guilty of the offence of libel, 
which is charged in the indictment; whereupon his attorney 
filed a motion, in arrest of judgment, assigning as the cause 
thereof, that to publish a defamatory libel, is not an offence 
against any law of this Commonwealth. Prior to the trial, he 
had moved, by his attorney, that the indictment should be 
quashed, “‘ because, it concludes, not against the form of any 
statute, but against the peace and dignity of the Common- 
wealth, and because it describes no offence which is such by 
our common law.” ‘This motion was then argued at length, 
and overruled by the court. The defendant’s counsel ad- 
dressed the like argument to the jury, but without success. 
The importance attached to the subject makes it incumbent on 
the court, to pronounce a deliberate opinion. 

By the 6th article of the 6th chapter of the Constitution of 
this Commonwealth, it is declared, that “all laws which have 
heretofore been adopted, used and approved in the province, 
colony, or State of Massachusetts Bay, and usually practised 
on in the courts of law, shall still remain and be in force, 
until altered or repealed by the legislature ; such parts only 
excepted, as are repugnant to the rights and liberties contain- 
ed in this constitution.” 

The attorney for the Commonwealth has contended, in his 
argument, that the law of libel, as it existed in the English 
common law, at the time of the adoption of the constitution, 
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made a part of the common law of Massachusetts, and that it 
has never been repealed, although, he admits, that it has been 
modified by our constitution and laws. ‘The attorney for the 
defendant denies, on his part, that the English common law of 
libel was ever, in fact, adopted in this Commonwealth ;—and 
he insists, that, if it ever was in force here, prior to the adop- 
tion of the constitution, it was repealed by the 16th article of 
the Bill of Rights. While he admits, that a civil action may, 
by virtue of another article in that instrument, be brought to 
redress the wrong, which a person may suffer in his reputation, 
from a defamatory libel ; he denies that the offence of libel is 
such an injury to the public, that the guilty author or publisher 
may be punished therefor by indictment. 

It becomes necessary to settle, whether the offence of libel 
was known to the common law of Massachusetts, before the 
adoption of our constitution, in 1780. I am not required to 
discuss the general law of libel; nor to show how necessary it 
is, in a well regulated State, that libels should bé restrained, 
and that their authors should be punished. Nor will it follow, 
because the laws of every well-regulated State must restrain 
libels, that our ancestors adopted into their code the English 
law of libel. 

I. I shall inquire into the origin of the common law of 
Massachusetts. 

Il. Whether the English law of libel made part of the 
common law, and was used and practised upon by the courts 
of Massachusetts, before the adoption of the constitution ? 

Ill. Whether the legislature, and the highest judicial tri- 
bunal of the Commonwealth, or either of those branches of 
the government, have, since the adoption of the constitution, 
recognised libel as an indictable offence? And 

IV. Whether the 16th article of the Bill of Rights has re- 
pealed the common law of libel, as a criminal offence, and 
what is the meaning of that article ? 


I. As to the origin of the common law of Massachusetts. 
All our law began with the consent of the legislature, which 
alone can express the will of the people ; but whether a law is 
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now such by usage or writing, is the same thing. It is true, 
however, as was said by Dana C. J. (1 Mass. Rep. 59, Com. 
v. Leach, et al.), that usage makes and establishes the common 
law of a country. ‘ The common law of our own country, at 
the time of the adoption of the constitution,” says the late Chief 
Justice Parker, ‘may as well have existed in the form of statutes 
and ordinances, of the Colonial and Provincial Legislatures, as 
in any other way.” (17 Mass. R. 338, Com. v. Holmes.) 

The common law of a country is to be learned from any 
veritable sources :—from the acts and proceedings of its legis- 
lature, from the practice of its courts, from the decisions of its 
judges :—it is to be found in the records and reports of judicial 
trials, in the history of the country, and in other authentic do- 
cuments. The law on any point is matter of evidence. But 
where no statute or other written evidence is found to exist, 
the law may be ascertained by the testimony of learned men, 
who have devoted their lives to the study of jurisprudence, and 
who are acquainted with its principles ; as the laws of nature 
are known to the astronomer, or those of any art or science to 
its learned professors. 

The settlers of the colonies of Plymouth and Massachusetts 
were Englishmen, and brought to this country, as their right 
and inheritance, the common law and statutes of England, so 
far as they were adapted to the condition of a new settlement. 
“The laws they intended to be governed by,” says Hubbard’, 
‘were the laws of England, the which they were willing to be 
subject unto, tho’ in a foreign land, and have since that time 
continued in that mind for the general, adding only some par- 
ticular laws of their own, suitable to their constitution, in such 


1 The Rev. William Hubbard was, I believe, the earliest historian of 
Massachusetts. He was educated at Harvard College, and belonged to the 
first class on whom were conferred the honors of that University, in the 
year 1642. Dr. Eliot says of him, “that he was certainly, for many years, 
the most eminent minister in the county of Essex, equal to any in the Pro- 
vince, for learning and candor, and superior to all his cotemporaries, as a 
writer.’’-—Eliot’s Biog. Dict. of N. E. The General Court bore a signal 
testimony to his merit as a historian, by a vote of thanks, and by ordering 
the treasurer to pay to him fifty pounds in money.—Records of the General 
Court, Oct. 11, 4. D. 1683. 
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cases, where the common law and statutes of England could 
not well reach or afford them help in emergent difficulties of 
the place—possibly on the same ground, that Pacavius some- 
times advised his neighbors of Capua, not to cashier their old 
magistrates, till they could agree upon better to place in their 
room ; so did these choose to abide by the laws of England, 
till they could be provided of better.” 

The same writer, speaking of the civil polity and form of 
government of the Massachusetts Company, says, (p. 114), 
“by the royal charter of Charles I., (1628), the patentees, 
with their associates, are declared to be a body politic, incor- 
porate together—and are styled the Governor and Company 
of New England. ‘To the governor, are to be added a deputy 
governor and eighteen assistants, who, with the rest of the 
company, free of the corporation, have power to make orders 
and laws within themselves, for the good of the whole, not re- 
pugnant to the laws of England, and to correct and punish all 
offenders, according to the said orders. and laws, as is more at 
large described in the said charter. But this corporation or 
body of people, being but then an embryo, was willingly sub- 
ject to, and governed by, those wholesome and known laws of 
the kingdom of England, acknowledging only its willing obedi- 
ence to such rules and ordinances, as were by the corporation 
agreed upon as necessary, for the carrying on of their present 
affairs, and yearly sent over from England, while the charter 
remained, with the principal part of the patentees, in England.” 

That learned and accurate historian, Judge Minot, in his 
history of Massachusetts, says, “that King James I. in the 
eighteenth year of his reign, (3d Nov. 1620), erected a body 
politic or council, in the town of Plymouth, in the county of 
Devon, consisting of forty respectable adventurers. ‘To them 
he granted New England, including so much of that continent 
as lies from 40 to 48 degrees of northern latitude, as, continu- 
ing that breadth through the main land, extends from sea to 
sea. Atthe same time, he gave to this body politic ample 
powers for the planting and governing of this territory, by laws 
agreeable to those of the realm of England, as nearly as cir- 
cumstances would permit.” 
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“In the third year of king Charles I., the council of Ply- 
mouth, thus established, granted the country, which may be 
called Massachusetts proper, extending from three miles north- 
ward of Merrimack River, to three miles southward of Charles 
River, unto Sir Henry Roswell and others, who also received 
acharter from that king, confirming their grant,.(4 March), 
and vesting them with powers of jurisdiction over the coun- 
try.” 1 Minot’s History of Massachusetts, 18. 

It would seem, that the charter of James I. to the colony, 
was intended to constitute a trading company, residing within 
the kingdom, like the charter of the East India Company : but 
when it was removed to Massachusetts Bay, the patentees 
supplied its defects by their liberal construction of its provi- 
sions, and actually assumed not only to elect their governor, 
and all other officers, but to exercise, in many respects, the 
essential rights of sovereignty. ‘They erected courts, imposed 
taxes, enacted Jaws to punish criminal acts, and even inflicted 
capital punishments. For the basis of their civil code, they 
took the common law and statutes of England, so far as they 
were adapted to the condition of the new settlement. Having 
power to make all laws which were necessary, provided the 
same were not contrary to the laws of England ; they passed a 
law, in the year 1641, exempting lands from all feudal exac- 
tions ; thus making lauds free to be alienated by the proprietor, 
without the consent of any lord, or the payment of a fine to the 
government. The rights, exercised by the colonists, under 
their charter, were so extensive, and perhaps so inconsistent 
with a state of colonial dependence on the mother country, that 
it raised the jealousy of the crown, and led, among 
things, to the loss of their charter, in 1684. 

These views, relative to the commen law of Massachusetts, 
drawn from its ancient history and charters, are conformable to 
the opinion of the Supreme Judicial Court, expressed in the 
case of the Commonwealth v. Jonathan Knowlton, (2 Mass. 
R. 530). ‘Our ancestors, when they came into this new 
world, claimed the common law as their birthright, and brought 
it with them, except such parts as were judged inapplicable to 
their new state andcondition. ‘The common law, thus claimed, 
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was the common law of their native country, as it was amended 
or altered by English statutes, in force at the time of their 
emigration. ‘These statutes were never re-enacted in this 
country, but were considered as incorporated into the common 
law. Some few other statutes, passed since the emigration, 
were adopted by our courts, and now have the authority of 
law derived from long practice. To these, there may be added 
some ancient usages, originating, probably, from laws passed 
by the legislature of the colony of Massachusetts Bay, which 
were annulled by the repeal of the first charter, and from the 
former practice of the colonial courts, accommodated to the 
habits and manners of the people.” 

**So much, therefore, of the common law of England, as our 
ancestors brought with them, and of the statutes then in force, 
amending or altering it; such of the more recent statutes as 
have been since adopted in practice: and the ancient usages 
aforesaid, may be considered as forming the body of the com- 
mon law of Massachusetts, which has submitted to some altera- 
tions by the acts of the provincial and State legislatures, and 
by the provisions of our constitution.” This opinion was pro- 
nounced by the 8. J. C. in the county of Kennebeck, June T. 
1807, present, Parsons, C. J., Samuel Sewall, and George 
Thatcher, Justices. 

II. Did the English law of libel make part of the common 
law, and was it used and practised upon by the courts of Mas- 
sachusetts, before the adoption of the constitution ? 

So early as the year 1645, the colonial government passed 
a law, declaring the punishment of every person, of the age of 
discretion, which was accounted fourteen years and upwards, 
who should wittingly and willingly make or publish any lie, 
which might be pernicious to the public weal, or tend to the 
damage of any particular person, or with intent to deceive and 
abuse the people with false news and reports. (Laws of the 
colony of Mass. c. Ixiv. p. 149.) A like law was passed by 
the colony of Plymouth. This act was revised in the year 
1692, by the provincial legislature, under the charter of Wil- 
liam and Mary, and it was declared to be an offence, “ if any 
person of the age of discretion, should wittingly and willingly 
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make or publish any lie or libel, tending to the defamation or 
damage of any particular person, or make or spread any false 
news or reports, with intent to abuse and deceive others.” 
The jurisdiction over such offences, was given, by this act, to 
justices of the peace, who were authorized to impose a fine for 
the first offence, and to require sureties for the good behavior. 
If the party should, however, be unable to pay the fine, then 
he was to be set in the stocks, or to be corporally punished by 
whipping. Laws of the colony and province of Mass. p. 240°. 

By an act of the Provincial Legislature, passed 4 W. & 
M., “all the local laws respectively ordered and made by the 
late governor and company of the Massachusetts Bay, and the 
late government of New Plymouth, being not repugnant to the 
laws of England, nor inconsistent with the charter granted by 
their majesties, William and Mary, were ordered to remain and 
continue in full force.’ (Acts and Laws of Col. and Province 
Ed. 1814, p. 213.) Under their construction of the charter, 
the provincial legislature and the courts of justice used and 
adopted, in practice, such of the laws of England, whether 
common or statute, which applied to their condition, without 
any formal enactment, considering the same as their right and 
inheritance, as British subjects. 


' The late C. J. Parker, in an address to the Grand Jury of the county of 
Suffolk, S.J. C. Nov. T., 1811, remarks on this law: “ that the abuse of 
this statute, in many instances, and the frequent oppression which occurred 
under it, has probably been the reason why it has never been revised since 
the adoption of our present form of government, and of its going into dis- 
use. Weare to look, therefore, to the common law of England for the de- 
finition of this offence (libel), which bas become our common law, in con- 
sequence of a provision in our constitution, that all laws which had been 
adopted, used and approved in the province, colony, or State of Massachu- 
setts Bay, and usually practised on in the courts of law, should remain and 
be in full force, until altered or repealed by the legislature, such parts only 
excepted as should be repugnant to the rights and liberties contained in the 
constitution. The law of libel, which had been adopted and practised on 
before the revolution, by this provision, became the law of the land, as did 
most of the common and statute law of England, which existed before the 
migration of our ancestors into this country, and many of our dearest and 
most valuable rights depend, for their security, upon this common law of 
England, as it has been usually styled, but which now ought to be called, 
as far as we have adopted it, the common law of Massachusetts.’’—Boston 
Patriot, Dec. 28, 1811. 
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At the emigration of the settlers of New England, and from 
time immemorial prior to that event, the common law of Eng- 
land punished, as offences against the state, every libel made 
either against “a private man, or against a magistrate, or pub- 
lic person. If it be against a private man, says Lord Coke, 
it deserves a severe punishment, for although the libel be made 
against one, yet it incites those of the same family, kindred or 
society, to revenge, and so tends, per consequens, to quarrels, 
and breach of the peace, and may be the cause of shedding of 
blood, and of great inconvenience. If it be against a magis- 
trate, or other public person, it is a greater offence ; for it con- 
cerns not only the breach of the peace, but also the scandal of 
government.” 

2. “ Although the private man or magistrate be dead, at the 
time of the making of the libel, yet it is punishable: for in the 
one case, it stirs up others of the same family, blood, or society, 
to revenge, and to break the peace; and in the other, the 
libeller traduces and slanders the state and government, which 
dies not.” 

“ It is not material whether the libel be true, or whether the 
party against whom it is made, be of good or ill fame ; for in a 
settled state of government, the party grieved ought to com- 
plain for every injury done him, in an ordinary course of law, 
and not by any means to revenge himself, either by the odious 
course of libelling, or otherwise.”” ‘The case de Libellis Fa- 
mosis, 3 Jac. 1. 5 Co. 125. 

Those who deny that the English law of libel was ever 
adopted in practice, in the colony and province, may well be 
called on for proof of that assertion. ‘The people claimed the 
whole common law as their right ; why should this have been 
rejected? From the local laws which I have already quoted, 
it is apparent, that false and malicious libels, published with 
intent to defame, were regarded as criminal acts. We learn, 
however, from various sources, the opinions of the people and 
the government, at different periods, on this subject. 

In the life of Dr. Franklin, written by himself, he mentions 
a fact, which occurred in Boston, while he was an apprentice 
to his brother, James Franklin, the printer and publisher of 
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the newspaper, called the ‘“ New England Courant.” “ An 
article inserted in our paper, upon some political subject, which 
I have now forgotten, gave offeace to the Assembly. My 
brother was taken into custody, censured, and ordered into 
confinement for a month, because, as I presume, he would not 
discover the author. I was also taken up, and examined be- 
fore the council ; but though 1 gave them no satisfaction, they 
contented themselves with reprimanding, and then dismissing 
me ; considering me probably as bound, in quality of appren- 
tice, to keep my master’s secrets.” ‘‘ My brother’s enlarge- 
ment, was accompanied with an arbitrary order from the House 
of Assembly, that James Franklin should no longer print the 
newspaper, entitled the ‘ New England Courant.’” With this 
order, severe as it was, he was obliged to comply, and the 
paper was printed, for some time, in the name of Benjamin 
Franklin himself, although he was only sixteen years old. 
This occurred about the year 1722. 

In the year 1754, while a bill, which contained some odious 
features, was before the provincial legislature, for granting an 
excise upon wines and other spirituous liquors, the people were 
excited against it by many publications. ‘ But the publication 
of most celebrity,” says Judge Minot, “ was a pamphlet, enti- 
tled ‘the Monster of Monsters,’ being a witty, sarcastic, and 
pointed caricature of those members of the two Houses, who 
were materially concerned in advancing or opposing the bill, 
under the fiction of two assemblies of ladies, among whom the 
monster in queston was introduced.” 

“When the General Court met, the House of Representa- 
tives resolved that this pamphlet was a false and scandalous 
libel, reflecting upon the proceedings of that house in general, 
and on many worthy members in particular, in breach of the 
privileges thereof, and ordered it to be burnt by the hands of 
the common hangman. It was then resolved, that David 
.Fowle, the printer, should be taken into custody, who, after 
examination, was committed to the common jail in Boston. 
Joseph Russell, his apprentice, Zachariah Fowle, a printer, 
and Royal Tyler, the supposed author, were also taken into 
custody. Mr. Tyler, when brought before the house, moved 
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for counsel, which was refused ; and upon his declining to reply 
further, than that he was not obliged to accuse himself, he was 
ordered to remain in custody, and without bail. The next 
day, the house resolved, that Daniel Fowle was concerned in 
publishing the pamphlet; and the day after, Mr. Tyler, plead- 
ing the distressed circumstances of his family, was permitted 
to return to it, upon bis giving his word of honor to the house, 
that he would be forthcoming.” “After being confined in 
jail for five days, Mr. Fowle was brought before the house, 
reprimanded for publishing the libel, and ordered to be dis- 
charged, upon his paying costs.” 

Afterwards, Fowle commenced an action against the speaker 
and messenger of the House of Representatives, and the jailor, 
as Mr. Tyler did against the messenger alone. The new 
house, by a majority of two of the members, voted that this 
power of committing, bad often and for a long time been exer- 
cised by many former houses; that the House of Representa- 
tives were the indisputable judges of any breach of their privi- 
leges, and had an authority to arrest, commit, and examine for 
such breaches, not only their own members, but others. ‘That 
it was the indispensable duty of the speaker of the said house 
to issue his warrants, according to the orders given, and of the 
messenger and keeper of the jail, to execute them; and that 
these suits were an attempt against the rights of the people of 
the government, in the authority of that house, to commit, for 
a contempt to their respective body, to frustrate all effect of 
this authority, and to introduce disorder and confusion ; and 
that, therefore, the officers who issued and executed the war- 
rants, should be defended in the action.” 

The event of the process was, that the Superior Court of 
Judicature gave judgment in favor of the defendants, consider- 
ing their plea in bar good, and that Fowle should pay costs of 
court. (Sup. Court Records, Feb. Term, 1757. 1 Minot’s 
History of Massachusetts, Ch. ix.’) 








' George Richards Minot, was, at the time of his death, in January, 1802, 
Judge of the Municipal Court of the town of Boston, and Judge of Probaie 
for the county of Suffolk. The Hon. John Q. Adams, in an Address to the 
Massachusetts Charitable Fire Society, at their following anniversary in 
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Governor Hutchinson, in the 3d vol. of his History of Mas- 
sachusetts Bay, mentions a fact, which occurred in the year 
1768, during the administration of Sir Francis Bernard. 
“ While the Assembly was sitting, a most abusive piece against 
the governor, was published in the Boston Gazette. The 
council took notice of it, and advised the governor to lay it 
before the two houses by a message. The council, in their 
address, pronounced it a scandalous libel upon the governor. 
The house was of opinion, that, as no particular person, pub- 
lic or private, was named, it could not affect the majesty of the 
king, the dignity of the government, the honor of the general 
court, nor the true interest of the province; and that it was 
not proper to take any notice of it.” 

The Superior Court was held, soon after, in the county of 
Suffolk. “ The Chief Justice, in his charge to the grand jury, 
mentioned this libel as an offence, of which, unless they de- 
parted from their oaths, they could not avoid making present- 
ment. ‘The attorney general laid a bill before them, upon 
which they returned ‘ ignoramus,’ and thus, says the historian, 
gave a sanction to libels, which multiplied more than ever.” 
(3 Hutch. Hist. 176.) 

In a part of their answer to the governor, the house say, 
‘should the proper bounds of the liberty of the press, at any 
time be transgressed, to the prejudice of individuals, or the 
public, it is our opinion, at present, that provision is already 
made for the punishment of offenders in the common course of 
the law.” (See Mass. State Papers, collected by Secretary 
Bradford, and published by Russell and Gardner, in the year 
1808, p. 119.) 





May, paid an eloquent tribute to his memory. Though not distinguished 
as an advocate at the Bar, he possessed an admirable judgment, and excel- 
lent learning, both professional and general. He died in the forty-second 
year of his age, without having completed his History of Massachusetts ; 
but he had acquired a high reputation by his writings, particularly by his 
History of the Insurrection in Massachusetts, in 1786, for which he was 
styled the American Sallust. He died in the midst of his usefulness and 
honors, leaving in the memory of his friends, and in the estimation of the 


community, a reputation for worth, modesty, scholarship, and talents, rarely 
excelled. 
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In a letter, sent by the Council of the Province, to William 
Bollan, Esq. the agent in England, dated Oct. 30, 1770, they 
remark on the subject of libels: “If such publications have 
taken place here, and no notice has been taken of them, where 
doth the fault lie? Surely on him who acts for the king, as 
his attorney, in his not drawing indictments, summoning wit- 
nesses in support of the same, and then laying the whole before 
the grand jury ; and if he hath not done it, the fault is not in 
the council, unless they had endeavored to prevent it, which is 
very far from being the case, as will presently be shown.” 
(Mass. State Papers, 275.) 

But the grand jury, at a subsequent period, were more ready 
to find bills for this offence. It serves, however, to show, that 
the law of libel was an acknowledged part of the common law 
of the province, however it might be used, or abused, in warm 
party times, to effect a political purpose. ‘At the Superior 
Court for the county of Suffolk, in 1769, the grand jury found 
bills of indictment against Sir Francis Bernard, then governor 
of the province, though absent with leave, Thomas Gage, Esq. 
the commander in chief of all his majesty’s forces on the con- 
tinent, the five commissioners of his majesty’s customs, the 
collector and comptroller for the port of Boston, for writing 
certain letters to the Secretary of State, and other the king's 
ministers, and therein slandering the inhabitants of the town of 
Boston, and of the province of Massachusetts Bay. The at- 
torney general had refused to draw the bills, when requested 
by the grand jury, and they either drew them themselves, or 
employed some other lawyer, unknown, and presented them 
to the court.” 3 Hutch. Hist. 262. 

The historian says, “ that the court thought it advisable to 
take no notice of this irregular, wanton proceeding. It had 
been the practice for the clerk, without any special order, to 
issue a warrant of commitment, or a summons, according to the 
nature of the offence, returnable to the next term, where the 
person charged was not in custody. The court so far inter- 
posed, as to give private orders to the clerk, to issue no sum- 
mons, upon these bills, without special direction.” It is stated 
in a note, that the attorney general, afterwards, in consequence 
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of the king’s order to the lieutenant governor, entered, in behalf 
of the crown, a nolle prosequi, upon each of these indictments’. 

It must be left to the more diligent student, to search for 
farther precedents in the records of the superior court, prior to 
the adoption of the constitution. Whenever the legislature act 
against individuals for a contempt to their body, it is in their judi- 
cial character, and serves as a declaration of what they consider 
to be the Jaw. But enough appears, from these historical 
fragments, to prove that libels were considered as offences 
against the common law of the State. If any doubt, however, 
should remain on this subject, the practice of the Supreme 
Judicial Court, since the adoption of the constitution, would 
abundantly prove the fact.’ 

II]. Whether the legislature, and the highest judicial tribu- 
nal of the Commonwealth, or either of those branches of the 
government, have, since the adoption of the constitution, recog- 
nised libel as an indictable offence ? 

The trial of Edmund Freeman, for the offence of libel, was 
the first known to me, which occurred in this Commonwealth, 
after the adoption of the constitution. It was before the Su- 
preme Judicial Court, in Suffolk, Feb. 1791. ‘The court con- 
sisted of Nathaniel P. Sargeant, Chief Justice, Francis Dana, 
who, in 1792, was appointed Chief Justice, Robert Treat 
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For thirty years prior to the period, in which Governor Hutchinson 
took a decided part against his native Province, and which has rendered his 
name so odious to Americans, he was one of its most valued citizens, and 
he enjoyed the highest public estimation. He discharged, with great fideli- 
ty, many important offices, and none with more dignity and felicity, than 
that of Chief Justice of the Superior Court. The 3d volume of his History 
of Massachusetts, brings down the series of events to the year 1774, when 
he took his departure from America. After his death, this volume was 
published at the request, and under the auspices of the Massachusetts His- 
torical Society. It is written with great ability and candor, and will per- 
petuate his reputation as a historian. 

* See the case of John Peter Zeuger, a printer, who was tried in New 
York, for a libel, in the year 1735.—(17 State Tri. 675, Ed. of Howell.) 
There was not in that case, which was celebrated, throughout the colonies, 
and in Great Britain, for the ability with which the defence was conducted, 
any question raised, whether libel was an offence which was punishable by 
indictment, or information in the courts of that colony. 
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Paine, Increase Sumner, who, in 1797, was elected governor 
of the Commonwealth, and Nathan Cushing, Justices. Sar- 
geant, Paine, and Sumner, were members of the convention, 
which framed the constitution, in 1780. James Sullivan, the 
Attorney General, was also a member of that convention, and 
was, in the year 1807, chosen governor of the Commonwealth. 
The defence was conducted by Harrison G. Otis and Rufus G. 
Amory, Esqs. The libel was upon John Gardiner, Esq., Bar- 
rister at Law, Justice of the Peace, Member of the House of 
Representatives, and engaged, at the time, in some legislative 
attempt toreform the practice of the law. The trial, from the 
nature of the case, and the eminent talents engaged in it, ex- 
cited a great interest. 

Sumner, Justice, in his address to the jury, defined the of- 
fence of libel, as laid down by Hawkins, P. C., B. L., c. 73, 
Sects. 1 & 2. “As to the first point, Hawkins, in his Plea 
of the Crown, says—that a libel, in a strict sense, is taken for 
a malicious defamation, expressed either in printing or writing, 
and tending either to blacken the memory of one who is dead, 
or the reputation of one who is alive, and to expose him to 
public hatred, contempt or ridicule ; and it may be expressed 
either by signs or pictures—as by fixing up a gallows against a 
man’s door, or by painting him in a shameful and ignominious 
manner.” He adds, “the reason why the law so severely 
punishes all offences of this nature, is the direct tendency of 
them to a breach of the public peace, by provoking the parties 
injured, their friends and families, to acts of revenge, which it 
would be impossible to restrain by the severest laws, was there 
no redress from public justice, for injuries of this kind, which of 
all others, are most sensibly felt.” 

If the English law of libel had not been adopted in this 
Commonwealth, as part of our common law, prior to the con- 
stitution, there would have been no law to punish the offence, 
and Judge Sumner, could not, with propriety, have quoted 
Hawkins, or any other English book, as a binding authority. 
In speaking of the defence, he said, “ Mr. Freeman’s counsel 
contend, that in a country where the press is freé, every person 
has a right to express his mind upon men and measures. This 
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may be true, and yet be very far from a justification. The 
article, in the Bill of Rights, relating to the liberty of the press, 
is in these words: ‘the liberty of the press is essential to the 
security of freedom in a State; it ought not, therefore, to be 
restrained in this Commonwealth.’ Art. 16. This paragraph, 
in our constitution, is the boast of every good citizen. The 
security of freedom, being the subject matter of this article, 
there can be no doubt but the citizen has a right to publish his 
sentiments upon all political, as well as moral and literary sub- 
jects, and to point out to the public such men as he thinks most 
suitable to be elected into office, and in many other ways to 
express his sentiments with freedom, provided he keeps within 
the bounds of truth; for freedom can never be supported by 
falsehood. In every instance, where falsehood has been pro- 
pagated of the government or its officers, it has been found to 
undermine the very principles of freedom, and strikes at the 
foundation of the public peace and happiness. But there is a 
material difference between the liberty and the licentiousness 
of the press. Ifa man publishes any thing to the injury of the 
public or individuals, he must answer for it according to the 
laws of his country. ‘This article, it appears to me, will not 
by any means excuse or justify a libellous publication.” 

The following passage, in the address of Dana, Justice, to 
the jury, is of particular value, as it intimates an opinion, on 
the 1€th article of the Bill of Rights. 

“Something has been objected, also, to the doctrine of li- 
bels, viz. that the truth of the charges cannot be given in evi- 
dence, because it is no justification, if it is true; indictments 
for libels being founded upon this principle, that the provoca- 
tion and not the falsity, is the thing to be punished criminally. 
Though this is undoubtedly the rule of law, as established by 
the courts in Great Britain, yet, perhaps the courts here, may 
lay down a different principle, and admit the truth of the 
charges, contained in a libel, to amount to a complete justifica- 
tion, as it doth in a civil action upon a libel. But this must 
depend upon the construction they may give to the article in 
our Bill of Rights, relative to the liberty of the press, which 
declares, ‘ that it ought not to be restrained within this Com- 
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monwealth.’ But I desire it may be noticed, that I give no 
opinion on this new point, now, because it is wholly unneces- 
sary on this trial; as there has not been even a motion made 
by the defendant’s counsel, that they might be admitted to 
prove the truths of any one charge. If there had been, the 
court must have decided the point.” 

The Chief Justice, in bis address to the jury, described the 
offence of libel in the language of Hawkins, and instructed 
them, in forming their judgment, to see if the publication com- 
plained of contained such matter, as tended to expose Mr. 
Gardiner to public hatred, contempt, or ridicule. ‘I do not 
take it,” he said, “ that it is necessary, in order to make any 
writing a libel, that it should contain the charge of some crime, 
which is indictable:—for there are some other charges not in- 
dictable, that will have the same tendency to a breach of the 
peace, as if they were so—and expose a person to public 
hatred, contempt, and ridicule, as much as any charges what- 
ever.” 

The judges were unanimous in the opinion, that libel was an 
offence against the law of this Commonwealth ; and they drew 
their definition and illustration of this offence, from the English 
authorities. 

It was made a point in the defence, that the innuendoes or 
explanations, charged in the indictment, were not supported by 
the publication. It was also contended, that the defendant was 
licensed by Mr. Gardiner, to publish any remarks on his con- 
duct in the legislature, and that this license negatived the pre- 
tence of malice, which is of the essence of libel. The defence 
was successful, and the trial resulted in Freeman’s acquittal. 
(See Massachusetts Magazine for March, April and May, 
1791.) The eminent men who were engaged in this trial, on 
the bench and at the bar, must have known the common law 
of the Commonwealth, prior to the adoption of the constitu- 
tion, and probably understood the meaning of that instrument 
as well as most of us at the present day. If libel was not 
known at that time, as an offence, the counsel for the defendant 
must have been singularly unfaithful to their client, and the 
judges to the law, for omitting to rest the defence on that ground. 
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At the Supreme Judicial Court in Suffolk, Feb. Term, 1799, 
Thomas Adams and Abijah Adams, proprietors and publishers 
of the Independent Chronicle, were indicted for a seditious 
libel, against the legislature of the Commonwealth, relative to 
their proceedings on certain resolutions of the State of Virginia. 
Abijah Adams was tried and convicted of the offence, and sen- 
tenced to thirty days imprisonment in the common jail, to re- 
cognise in five hundred dollars to keep the peace, and be of 
good behavior for one year, and to pay costs of prosecution.’ 


' The following sketch of Chief Justice Dana’s observations, prior to 
passing sentence upon Mr. Adams, taken from ‘“* The Gazette,’' a newspa- 
per, printed in Portland, April 8, 1799, will show the views of the Supreme 
Court at that time, relating to the liberty of the press and the common law. 

* After a long and fair trial, you have been convicted by an upright and 
impartial jury, of publishing a false, scandalous, and malicious libel, against 
the legislature of the Commonwealth. 

The subject of the libel is the proceedings of the legislature, disapprov- 
ing of certain resolutions of the State of Virginia, officially communicated 
to them, and indeed to all the other legislatures of the Union, requesting 
their concurrence therein. 

Touching these resolutions, it is enough to observe, generally, that they 
charge Congress with having rioluted the national constitution, and invaded 
the severeign rights of the particular States, the freedom of speech, and the 
liberty of the press, by passing the sedition and alien acts—and also, assert a 
right to judge of the constitutionality of laws enacted by Congress, to be 
vested in the legislatures of the several States. 

Thus attempting to establish the monstrous positions, that there exists 
within the United States,as many supreme, independent, disconnected judi- 
cial authorities, as there are States in the Union, having aright to determine 
all questions touching the powers entrusted to the national legislature, by the 
national compact or constitution:—and that this right is vested in that 
branch of the State governments, which all. or nearly all, the constitutions 
of the several States expressly forbid to exercise any judicial authority. 

The legislature of Virginia have indeed not only claimed but actually 
exercised this assumed power, and gone on to declare the acts in question 
unconstitutional, and therefore null and void; and absolved their citizens 
from all obedience to them, and charged their judicial authorities to act 
accordingly, if I rightly remember. 

In their procedings respecting the resolutions of Virginia, our legislature 
say, ‘they cannot admit the right of a State legislature to denounce the ad- 
ministration of that (the federal) government, to which the people them- 
selves by solemn compact, have exclusively committed their national con- 
cerns-zthat the decision of all cases in law and equity, arising under the 
constitution of the United States, and the construction of all laws made in 
pursuance thereof, are exclusively vested, by the people, in the judicial 
courts of the United States :—that the people, in that solemn compact 

VOL. XVI.—NO. XXXI. 10 
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At the August term of the same court, in Suffolk, 1801, 
John S. Lillie, the editor of the Constitutional Telegraph, a 
newspaper, printed in Boston, was convicted of a malicious 
libel upon the Chief Justice Dana, charging him with bribery 








which is declared to be the law of the land, have not constituted the State 
legislatures, the judges of the acts or measures of the federal government :— 
that they do not themselves claim the right, nor admit the authority of any 
of the State government, to decide upon the constitutionality of the acts of 
the federal government :—that they consider the acts of Congress, called 
the Alien and Sedition Acts, not only constitutional, but expedient and ne- 
cessary :—that the genuine liberty of speech and of the press, is the liberty 
to utter and publish the truth; but the constitutional right of the citizen to 
utter and publish the truth, is not to be confounded with a licentiousness in 
speaking and writing, that is only employed in propagating falsehood and 
slander :—that the freedom of the press is a security for the rational use, 
and not the abuse of the press: of which the courts, the juries, and the peo- 
ple will judge: that they consider the sedition act to be wise and necessa- 
ry, as an audacious and unprincipled spirit of falsehood and abuse had been 
too long unremittingly exerted, for the purpose of perverting public opinion, 
and threatened to undermine the whole fabric of government. 

Such are the sentiments expressed by our legislature, which met the ap- 
probation of the Senate (with one dissentient only) and of a great majority 
of the House of Representatives. 

Sentiments which will bear the severest scrutiny, when “ Truth is its 
guide, and Liberty its object.”’ 

Yet these sentiments drew forth this libel stated in the indictment; in 
which those members of the legislature, who voted for those proceedings, 
are charged in effect, with having violated the oath of allegiance to the 
Commonwealth, and invited the Deity to witness a falsehood—are compared 
to the rebellious and fallen angels—denominated apostates, with their 
faces in the dust, and declaring, “« While the name of the single dissentient 
in the Senate, will be handed down to the latest generations of freemen, 
with high respect and gratitude, the names of such (meaning the majori- 
ties), who have aimed a death-wound to the Constitution of the United 
States, will rot above ground, and be unsavory to the nostrils of every 
lover of republican freedom.”’ 

All this indecent and outrageous calumny is poured forth upon them, 
because, as the author of it asserts, they ‘‘ disclaim for themselves, as 
members of the legislature, and deny to all other States in the Union, any 
right to decide on the constitutionality of any acts of Congress.’’ 

If they erred in this opinion of judgment, they have already been fol- 
lowed by the legislatures of several States, and will probably be so, by a 
great majority of them, as they have an opportunity to declare their senti- 
ments upon the same subject. 

But however censurable the libel may be in itself, it cannot be more 
dangerous to the public tranquillity, than the propagation of the principles 
which have been advanced by your counsel in your defence, and through 
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and corruption in his office. ‘The defendant demurred in law 
to the indictment, and his defence was conducted by George 
Blake, Esq. The court continued the case to the February 
term, in 1802, to give to the defendant an opportunity to 





the channel of the same press, as well before as since the indictment was 
found, viz: that the makers, printers, or publishers of any libel, however 
false, scandalous, seditious, or treasonable in its nature, which issues through 
the press, cannot in any manner be questioned in a court of law; because 
the constitution of the Commonwealth declares, “ the liberty of the press is 
essential to the security of freedom in a State, it ought not, therefore, to be 
restrained in this Commonwealth:” 

That the indictment being grounded not on any statute, but the common 
law of England only, ought not to be supported, as that law had now no 
force or operation within the United States; that the common law was in- 
consistent with those republican principles contemplated, and avowed in 
our constitution, and inapplicable to the genius and nature of our govern- 
ment. Such doctrines were unheard of among us till of late. Those who 
have urged them would deprive us of what we have long been taught to 
cherish as our birth-right and bestinheritance. Indeed, without the aid of 
the common law, every lawyer must know it would be impracticable to 
proceed in the distribution of justice, civil or criminal. 

So sensible were the citizens of the United States of the truth of this 
observation, that when forming their constitutions, they carefully, in almost 
all of them, secured its operation so far forth as their local condition admit- 
ted, unless repugnant to their constitutions. 

The constitution of this Commonwealth declares “ All laws which have 
heretofore been adopted, used and approved, in the Province, Colony, or 
State of Massachusetts Bay, and usually practised on in the courts of law, 
shall still remain and be in full force, until altered or repealed by the legis- 
lature, such parts only excepted as are repugnant to the rights and liber- 
ties contained in this constitution.”” Chap. 6. Art. 6. 

New York. “Such parts of the Com. Law of England and of the Statute 
Law of England and Great Britain, &c. as together did form the law of 
said colony, on the 19th of April, 1775, shall be and continue the law of the 
State, subject to such alterations, &c. as the legislature shall make, &c.’ 
Const. Art. 35. 

New Jersey. “ The Com, Law of England, as well as such of the Statute 
Laws, as have been heretofore practised in this colony, shall still remain in 
force, until they shall be altered by a future law of the legislature, such 
parts only excepted as are repugnant to the rights and privileges contained 
in this charter.”’ Const. 4. 22. 

Pennsylvania. “The Penal Laws,as heretofore used, shall be reformed 
by the legislature of this State as soon as may be, and punishments made in 
some cases, less sanguinary, and in general more appropriate to the crimes.” 
Const. Art. 33 

Delaware. ‘ The Com. Law of England, as well as so much of the Sta- 
tute Law, as have been heretofore adopted in practice in this State, shall 
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divulge the author. At that term, he produced the original 
writing, and an indictment was returned against John Vinall, 
Esq. as the author. Mr. Vinall was defended, on his trial, by 
H. G. Otis and John Q. Adams, Esqrs. But the government 





remain in force, unless they shall be altered or repealed by a future law of 
the legislature, such parts only excepted as are repugnant to the rights and 
privileges contained in this constitution, and the declaration of rights.” 
Const. Art. 25. 

Maryland. ‘The inhabitants of Maryland are entitled to the Common 
Law of England, and the trial by jury, according to the course of that law, 
and to the benefit of such of the English statutes, as existed at the time of 
their first emigration, and which, by experience, have been found applica- 
ble to their local and other circumstances, and of such others as have been 
since made in England or Great Britain, and have been introduced, used 
and practised by the courts of law or equity ; subject, nevertheless, to the 
revision of, and amendment or repeal by, the legislature of this State.” 
Deel. of Rights, Art. 3. 

Virginia. In the Constitution of Virginia, made in 1776, 1 do not find 
any declaration respecting the Com. Law of England; but it seems a com- 
mittee, for the revision of the laws of that State, made a report in June, 
1779, that that work had been performed by three of them, viz. Mr. Jeffer- 
son, the now Vice President of the United States, Mr. Pendleton, now Pre- 
sident of the Court of Appeals, and Mr. Wyeth, now Chancellor of the 
State. “ The plan of the revisal was this, (says Mr. Jefferson), the common 
law of England, by which is meant, that part of the English law, which 
was anterior to the date of the oldest statutes extant, is made the basis of 
the work. It was thought dangerous to attempt to reduce it toa text. It 
was therefore left to be collected from the usual monuments of it, &c. 
See his notes on Virginia, 146. Further objections were made against the 
constitution of the United States, in the Convention of Virginia, because it 
had not by an express provision adopted the Com. Law.—It was answered 
that had it been adopted by the constitution, it would have been zmmutalle, 
but being omitted it might now be changed.—See Evans’s Address to the Vir- 
ginians, p. 45, cites the Debates of the Convention, rol. 3, p. 38, 55. 

Thus it is beyond all question, that the citizens of America have anxiously 
secured to themselves, the full operation of the common law of England, so 
far forth as it is applicable to our local condition, and not repugnant to their 
respective constitutions, 

Let every one now judge how unfounded are the novel disorganizing doc- 
trines, ‘“‘ that the common law of England, (under the restrictions stated as 
above) has no force and operation within the United States—ihat it is in- 
consistent with those republican principles contemplated, and avowed in 
our constitution, and inapplicable to the genius and nature of our govern- 
ment.” 

If our constitution were silent respecting the common law of England; 
yet might I challenge the soundest lawyer to show how we could carry into 
effect that Constitution, or many of our acts made under it, without a recur- 
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failed to satisfy the jury, that the paper was written by Mr. 
Vinall, and he was acquitted. ‘The judges were Paine, Simeon 
Strong, and George Thatcher. The Chief Justice, Dana, did 
not sit upon the trial. Lillie was sentenced to pay a fine of 





rence to thatcommon law. We have, for example, a statute against trea- 
son, by which it is enacted that a citizen of this State, who shall levy war 
against it, shall be deemed guilty of that offence; but to find what facts 
may amount to that levying of war, we must resort to the law of England, 
from which the expressions are borrowed. We have acts against murder 
and burglary; but those terms are technical, the acts in which they are 
used, do not define them, and we go to the common law decisions for their 
legal import. But it would be tedious to state all the examples which 
occur. 

For the sake of many present, who were not at the trial, I have made 
these observations, upon a question that 1 never expected to hear litigated. 

In regard to the other question, upon the article of our constitution, which 
will not suffer the press to be restrained, I believe that is well understood 
by all who wish to understand it.—Our press is subject to no licenser. It 
is not required here that any appointed officer shall put his imprimatur 
upon a composition before it be printed. A citizen may print what he 
pleases; but if it be afterwards found false or libellous, he must take the 
consequence 

As to you, Mr. Adams, who are more particularly interested upon this 
occasion, I have to say that the court have deferred their sentence, against 
you, until this late hour of the term, in hopes you would have exposed the 
author of the libel which you published. 

It is not the wish of the court to let a printer suffer, when an author can 
be found. But if a printer will serve an author, who has not magnanimity 
enough to come forward and save him in the day of trouble, he must blame 
himself for his ill-placed confidence. As matters now are, you are the 
only person to whom the public can look for retribution. The court has, 
however, considered every circumstance of alleviation whieh relates to you, 
not forgetting even your poor state of health. And in the sentence which 
the Clerk is now to read, we have aimed at giving judgment in mercy.”’ 

Other of the States took care, in making their constitutions, to secure to 
their citizens the use of the common and statute laws, to whieh they were 
accustomed. The following extracts are from a work, entitled ** The Con- 
stitutions of the United States of America,” &c. published by Evert Duyc- 
kink, in New York, 1813. 

New Hampshire. “ All the laws which have heretofore been adopted, 
used and approved, in the Province, Colony, or State of New Hampshire, 
and usually practised on in the courts of Jaw, shall remain and be in full 
force unti] altered and repealed by the legislature ; such parts thereof only 
excepted, as are repugnant to the rights and liberties contained in this con- 
stitution.””— Const. NV. H. 

Rhode Island. In the charter of Charles II. to the inhabitants of Rhode 
Island, among other rights, they were empowered “ fgom time to time, to make 
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one hundred dollars, costs of prosecution, and to imprisonment 
for three months. ' 

The cases of the Commonwealth v. William Clapp, (4 Mass. 
R. 163, and of the Commonwealth v. James Blanding, 3 








ordain, constitute, and repeal, such laws, statutes, orders, and ordinances, 
forms of government, and magistracy, as to them shall seem meet ;—so as 
such laws, ordinances, znd constitutions, so made, be not contrary and re- 
pugnant unto, but, (as near as may be), agreeable to the laws of this, our 
realm of England, considering the nature and constitution of the place, and 
people there.” 

Connecticut. The superior and county courts try matters of fuct, by a 
jury, according to the course of the common law 

Pennsylvania. ‘‘ That the printing presses shall be free to ¢ very person 
who undertakes to examine the proceedings of the legislature, or any 
branch of government: and no law shall ever be made to restrain the right 
thereof. The free communication of thoughts and opinions is one of the 
invaluable rights of man; and every citizen may freely speak, write, and 
print on any subject, being responsible for the abuse of that liberty. In 
prosecutions for the publications of papers, investigating the official conduct 
of officers, or men in public capacity, or where the matter published is pr 
per for public information, the truth may be given in evidence. And, in 
all indictments for libels, the jury shall have « right to determine the law 


O- 


and the facts under the direction of the court as in other cases.’’—Const 
Art. IX. Sec. VIE. A. D. YIM. 

Ib.—** That all laws of this Commonwealth, in force at the time of mak 
ing the said alterations and amendments in the said constitution, and not 
inconsistent therewith—shall continue asif the said alterations and amend- 
ments had not been made.’’—Schedule, Sect. 1 

South Carolina. “ All laws of force in this State, at the passing of this 
constitution, shall so continue, until altered or repealed by the legislature, 
except where they are temporary, in which case they shall expire at the 
times respectively limited for their duration, if not continued by act of the 
legislature.” —Const. Art. VII. 

Kentucky. ‘* All laws, which on the first day of June, one thousand seven 
hundred and ninety two, were in force in the State of Virginia, and which 
are of a general nature, and not local to the State, and not repugnant to 
this constitution, nor to the laws which have been enacted by the legis- 
lature of this Commonwealth, shall be in force within this State, and until 
they shall! be altered or repealed by the legislature.’’— Const. Art. VI. Sec. 8. 

Tennessee. * All laws and ordinances now in force and use in this terri- 
tory, not inconsistent with this constitution, shall continue to be in force 
and use in this State, until they shall expire, be altered, or repealed by the 
legislature.’’— Const. Art. X. Sec. 2. 

Ohio. ‘ That the printing presses shall be open and free to every citizen 
who wishes to examine the proceedings of any branch of government, or 
the conduct of any public officer, and no law shall ever restrain the right 
thereof. Every citizen has an indisputable right to speak, write or print 
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Pick. R. 304,) in which learned and elaborate opinions were 
pronounced on the law of libel, in this Commonwealth, by the 
Chief Justices, Parsons and Parker, are so familiar to the pro- 
fession and to the public, that I need not occupy any time in 
reciting their contents. 

Not only has the offence of libel been recognised by the 
highest judicial tribunal of the Commonwealth, but by repeated 
acts of the legislature. 

The act of 1826, c. 109, relating ‘‘ to prosecutions for li- 
bel, and to pleadings in action for libel and slander,” declares 
that “in every prosecution for libel, it shall be lawful for any 
defendant, upon trial of the cause, to give in evidence in his 
defence, the truth of the matter contained in the publication, 
charged as libellous.” (See also Revised Statutes, ch. 133, 
s. 6.) 

It was always competent for the defendant, in a civil action 
for libel or slander, to plead the truth of the matter in his de- 
fence, and to give it in evidence, to avoid the payment of 
damages. ‘The word “ prosecution ” is appropriate to a crimi- 
nal cause. 

The act of 1802, c. 130, “enlarging the jurisdiction of the 
Court of Common Pleas in criminal cases, enacts, in sec. 3, 
‘that any person, who shall be convicted in the said court 
upon any prosecution for a libel, may appeal therefrom, unto the 
Supreme Judicial Court. 





upon any subject he thinks proper, being liable for the abuse of that liberty. 
In prosecutions for any publications, respecting the official conduct of men 
in a public capacity, or where the matter published is proper for public in- 
formation, the truth thereof may always be given in evidence; and in al] 
indictments for libels, the jury shall have right to determine the law and 
the facts, under the direction of the court, as in other cases.’-— Const. Art. 
VIII. Sec. 6. 

* All laws and parts of laws, now in force in this territory, not inconsist- 
ent with this constitution, shall continue and remain in full effect, until 
repealed by the legislature.”"—Jb. Schedule, Sec. 4. 

Louisiana. “ The existing laws in this territory, when this constitution 
goes into effect, shall continue to be in force until altered or abolished by 
the legislature: provided, however, that the legislature shall never adopt 
any system or code of laws, by a general reference to the said system or 
code ; but, in all cases, shall specify the several provisions of the laws it 
may enact.” — Const. Art. IV. Sec. 2. 
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The same provision is adopted into the Revised Statutes, c. 
82, s. 28. The expression there is, “ any person convicted in 
the Court of Common Pleas, upon indictment for a libel.” 
The same expression is also used (R. S. c. 86, s. 10,) relative 
to appeals on conviction of libel from this court. 

I cannot doubt, therefore, from this chain of evidence, and 
from the distinguished learning, talents and fidelity of the 
Judges, whose names have been mentioned, that our law of 
libel has existed time out of mind, (7 Dane, 52) ; that it was 
used, approved, and practised upon in Massachusetts, prior to 
the adoption of the constitution, and has been so used since 
that event; and that it is established by the highest evidence 
known in law. 

[V.—Has the 16th article of the Bill of Rights repealed the 
common law of libel in Massachusetts, as a criminal offence ; 
and what is the meaning of that article ? 

The counsel for the defendant contends, that the constitu- 
tion, which is paramount to the decisions of courts, the opinions 
of judges, and the acts of the legislature, negatives the existence 
of such an offence ;—because, to subject an editor, or other 
person to an indictment, for any publication whatever, would 
restrain the liberty of the press. He admits, that a person, 
injured by a libellous publication, may, by virtue of the 11th 
article of the Bill of Rights, bring a civil action to recover the 
damages which he has suffered ; but he denies, that a libel is 
any offence against the public. He relies, in support of this 
position, solely on the 16th article of that Bill, which has 
already been recited. 

The attorney for the Commonwealth insists, in his reply, 
and, [ think, with truth, that a civil action would restrain the 
liberty of the press as much as a criminal prosecution. If the 
calumniator has an absolute immunity, why should he be an- 
swerable to the individual more than to the government? Be- 
sides, if the calumny is upon the government generally ; or if 
it is in its tendency, seditious or immoral, and equally injurious 
to the whole society, who will have a right, in that case, to 
bring the civil suit ? 

The constitution is the palladium of the liberty, both of the 
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Commonwealth and of the citizen. None were better ac- 
quainted with the principles of law, and with the lessons of 
ancient and modern history, than those eminent men who 
framed that instrument ; none better understood the science of 
government, or were more ardent friends to liberty. But it 
must be considered, that this instrument lays down fundamental 
principles of right and duty for the whole society, and for each 
member in particular. No one of these principles stands 
alone ; and, therefore, such construction should be given to 
each, as will make it consistent with all the rest. 

It is because we have a government, which protects all in the 
enjoyment of their rights, and guarantees to all equal rights, 
that we are said to be “ born free and equal.” Among these, 
is the right to enjoy life and liberty ; to acquire, possess, and 
protect property, and to seek and obtain safety and happiness. 
(Const. Part I, Art. 1.) 

The constitution declares, that “ government is instituted 
for the common good; for the protection, safety, prosperity, 
and happiness of the people, and not for the profit, honor, or 
private interest of any one man, family, or class of men.” 
(Art. 7.) 

Since allegiance and protection are reciprocal, the obligation 
on the individual, ‘“‘ to contribute his share to the expense ” of 
the government, confers on him “ the right to be protected by 
it, in the enjoyment of his life, liberty, and property, according 
to standing laws. (Art. 10.) 

The constitution declares, that “ every subject of the Com- 
monwealth ought to find a certain remedy, by having recourse 
to the laws, for all injuries or wrongs which he may receive in 
his person, property or character.” (Art. XI.) To be effectual, 
the remedy should be commensurate with the injury, and pre- 
vent its repetition. It ought to be free and open, to poor as 
well as rich, that there may be no oppression under color of 
law. But the government would be without respect, and of 
little worth, if it had not power to restrain and punish injuries 
to itself. Among these, are to be considered, in a well regu- 
lated society, the wrong done to the individual citizen, whether 
affecting his life, liberty, property or character. If the life of 
a citizen is taken by an act of unlawful violence, if he is unjustly 
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assaulted, and deprived of his liberty ; if he is despoiled of his 
property, or cruelly and falsely defamed in his character ; these 
all are justly considered wrongs done to the State, which a 
good government is bound to restrain. 

But all the rights and privileges, secured to the subjects of 
the State, by the constitution, are, we have seen, to have a 
reasonable construction ; so that each citizen may enjoy his 
own, without encroaching on those of his neighbor. 

What is meant by the liberty of the press; and why is it 
essential to the security of freedom, according to the 16th arti- 
cle of the Bill of Rights ? 

The essential liberty of the press consists in the right, which 
every person has, to write and publish what he pleases, with- 
out any previous supervision, and on his own responsibility. 
But he is answerable for the abuse of this liberty, as for any 
other voluntary act; and this responsibility necessarily arises 
from the nature of his social relations. 

By the liberty of the press, is intended the right to printand 
publish among the citizens, the truth respecting men and 
things, on all fitting occasions, where it will be useful to be 
known; and, therefore, it ought not to be restrained, because 
such liberty is essential to freedom. 1 think, that this was the 
meaning of this article of the constitution ; that it has been so 
construed by the legislature, and by our highest tribunal of jus- 
tice; and that it is the law of the land at this time. 

If the liberty of the press includes more than this; I ask, 
how much more? Every right and every liberty has its limits, 
which may be defined. 

Is it essential to the liberty of the press, that you should 
have right to publish with impunity, falsehoods, or even unne- 
cessary and malicious truth on every occasion, public or private ; 
on government, religion, or morals ; respecting public officers 
or private citizens, whatever ill blood and confusion it may 
produce, and however inconvenient and mischievous it may be 
to the public, or injurious to families or individuals? I deny 
that this is the liberty of the press, which always includes a 
right use of that powerful instrument, and for a lawful purpose : 
I contend, it is its wanton abuse, for which the constitution fur- 
nishes no shield. I believe that such construction would be in 
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direct violation of other principles of the constitution equally 
sacred, and that it would give a license to printers and publish- 
ers, which would in its consequences, be fatal to themselves, 
and to liberty, and would be in derogation of the sacred rights 
of the rest of the community. A constitutional right to calumni- 
ate individuals, and to scatter among the people, treason, sedi- 
tion, and obscenity, would be a monster in legislation. Citi- 
zens claiming to be free, will never submit to hold their fame, 
their domestic peace, and social happiness, at the mercy of 
every individual who can write a paragraph or control a press. 
Nor dol think it would become freemen to submit to such 
tyranny. 

One of the inalienable rights, secured to the citizen by the 
constitution, is liberty of person. But if I use my personal 
liberty to injure that of my neighbor, or to deprive him of life, 
liberty, or estate, I violate sacred rights, which the constitution 
has equally secured to him as well as to myself. 

The right “of acquiring, possessing, and protecting proper- 
ty,” is guaranteed to me by the constitution ; but it is the right 
of honest acquisition only, the fruits of labor and talent. If I 
claim, under this right, to seize and hold by violence the pro- 
perty of another, I violate both the letter and spirit of the con- 
stitution, which will secure to him also his estate. 

That instrument was not made for me alone, or for any pri- 
vileged class, but for the whole society. 

If a person has, by malicious falsehoods, published in the 
press, defamed the character of his neighbor, and thereby les- 
sened him in his profession, and destroyed his usefulness ; the 
letter, and, I think, the spirit of the constitution, has secured to 
him, “a certain remedy ” for these “ injuries and wrongs to 
his character.” He is to have justice “ freely and without 
being obliged to purchase it,” “ completely, and without any 
denial,”—* promptly, and without delay, conformably to the 
laws.” Art. XI. But the injured man is now told, by learned 
counsel, that the injuries done to his fame, are nothing to the 
public ; that the courts are open to him ; and that he may com- 
mence an action against the calumniator for damages. But 
all this must be done at his own expense and risk. He may 
not even arrest the person of the aggressor, unless he will first 
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make oath, that he believes that the defendant is about to 
depart beyond the jurisdiction of the court. (R.S.c. 90, s. 
111.) He must follow him from court to court, submitting to 
all the delays and vexations, which malice and ingenuity can 
devise. He must pay witnesses to attend in his behalf, and 
lawyers to plead his cause. If, at last, he should obtain a 
tardy declaration of justice, in his favor, and an execution for 
damages, he must yet levy it at his own expense and risk. If 
the offending party chooses, he may refuse to pay the debt, 
and be committed to the freedom of the whole city, still to 
enjoy all the liberty and impunity, which, perhaps, he may 
desire, and all encouragement to renew his slanders upon 
others. In all this, I confess, I do not see “ a certain remedy.” 
The injured citizen has been obliged to pay money, to lose 
time, and to submit to the evils of a painful litigation, but with- 
out obtaining redress for past wrongs, or security against future 
injury. 

If this is all the compensation which the citizen is entitled to 
receive, under the constitution, for the injury which he has 
sustained from a false and malicious libel; it appears to me, 
that the remedy is an additional wrong, and that it is calculated 
to invite new injustice. 

Nothing more tends to raise the indignation of a virtuous 
community, than the circulation of scurrilous libels, written 
with the malicious intention to wound the feelings and reputa- 
tion of good citizens, or to bring the laws into contempt. Such 
offence is now the less excusable, as both the constitution and 
laws permit the accused, on his trial, to prove the truth of the 
libellous matter, and to show “ that it was published with good 
motives, and for justifiable ends.”  (R.S. c. 133, s. 6.) 

This investigation has satisfied me, that false and malicious 
libels have ever been an offence against the common law of 
Massachusetts, and that the constitution regards them in the 
same light. Until the legislature shall alter the law, or the 
Supreme Judicial Court shall pronounce it to be otherwise ; it 
will be the rule of this court. 

The verdict of the jury having established the guilt of the 
defendant, in this case, it is the duty of the court to deny the 
motion, and to enter a judgment, according to law. 
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ACTION ON THE CASE. 

(.Vutsance—Limitation of action.) The plaintiff, a bookseller, having 
a shop by the side of a public thoroughfare, suffered loss in his 
business in consequence of passengers having been diverted from 
the thoroughfare by the defendants’ continuing an authorized ob- 
struction across it for an unreasonable time: Held, that this was a 
damage sufficiently of a private nature to form the subject of an ac- 
tion. (M. 27 H. 8, fol. 27; Co. Litt. 56 a.; Cro. Eliz. 664; 1 Keb. 
847 ; Carth. 156; Ld. Raym. 486; 4 M. & Sel. 101; 2 Bing. 263; 
1 Esp. 148.) 

A statute, under which the defendants had caused the obstruc- 
tion, enacted that all actions against them should be commenced 
within six months after the cause of action arose. The grievance in 
question continued from April 2d to July 2d; the action was com- 
menced Dec. 30th: Held, that the plaintiff could recover only for 
the damage accruing on the Istand 2d July. Wilkes v. Hungerford 
Market Company, 2 Bing. N. 8. 281. 

AFFIDAVIT TO HOLD TO BAIL. 


An affidavit of debt claiming interest must shew that it accrued pur- 
suant to agreement. 
An affidavit of debt bad as to part is insufficient. (2D. P.C. 381; 
3D. P. C. 584.) Drake v. Harding, 4 D. P. C. 34. 
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ANCIENT LIGHTS. 


A party may so alter the mode of enjoyment of ancient lights as to 
lose the right to them altogether. Garritt v. Sharpe, 4 Nev. & 
Man. 834. 

ARBITRATION, 

1. A clause in a submission-deed, “that no action or suit shall be 
commenced against the arbitrators concerning their award, when 
made, or to impeach the said award, unless some collusion or fraud 
be discovered or appear therein,” does not preclude a party to the 
submission from moving to set aside the award for illegality on the 
face of it, though no collusion or fraud appear. 

On a reference of partnership disputes, a direction in the award 
that some of the parties should pay a sum of money, (which was one 
of the matters included in the reference,) to the arbitrator, and that 
he should apply the same to the payment of certain specified de- 
mands which were referred, was held bad, so as to vitiate the award ; 
although in the tenor of it the payments appeared to be for the 
benefit of the parties to the submission, and not of the arbitrator. 
In the matter of Mackay, 2 Ad. & E. 356. 

2. (Effect of award of general releases.) Where all matters in differ- 
ence are referred, an award directing the execution of general re- 
leases, closes all accounts between the parties up to the time of the 
submission. (1 Saund. 28, c.; 1 Moo. & Rob. 96.) Trimmingham 
v. Trimmingham, 4 N. & M. 786. 

3. (What is sufficient award on party to pay money.) After declaration, 
and before plea, a cause and all matters in difference were referred, 
by a judge’s order, to arbitration, costs to abide the event of the 
suit. The arbitrator awarded that a verdict should be entered for the 
plaintiff, with 551. damages, and that in all the matters in difference 
between the parties there was not any sum of money due to either 
of them: Held, that there was no sufficient direction that the de- 
fendant should pay the plaintiff the 55/.; and the Court refused an 
attachment to enforce payment either of that sum or of the costs. 
(3 Bing. 331, 6384; M‘CI. & Y. 200. Overruling Cartwright v. 
Blackwell, 1 D. P. C. 489.) Donlan v. Brett, 2 Ad. & E.; 4N. & 
M. 854. 

4. (Enlargement of time.) Where, in an action of trespass, the time 
for making an award, pursuant to an order of nisi prius, expired 
before the award was made, and the arbitrator had not enlarged 
the time as empowered by the order, and the defendant refused to 
consent to an enlargement, without assigning any reason for his re- 
tusal, the Court ordered judgment to be signed, and execution to 
issue for the amount found by the jury subject to the reference, un- 
less the defendant consented to the enlargement. Wilkinson v. 


Time, 4 D. P. C. 37. 
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(Delivery of document pursuant to award.) If an award directs a 
document to be delivered to several persons, they must all make 
the demand for it together, or execute a power of attorney author- 
izing one person to make it, so that the defendant may know the 
demand to be made by their joint authority. Sykes v. Haigh, 4 D. 
P.C. 114. 

(Finality of award.) An action of trespass for taking goods was re- 
ferred, principally with the view of determining the right of pro- 
perty in the goods; the defendants contending that the plaintiff had 
no property in them, but that they belonged to a third person. 
Another complaint in the declaration was, that the defendant com- 
mitted an assault on the plaintiff’s wife, per quod consortium amisit. 
The reference was also of all other matters in difference. No evi- 
dence was given before the arbitrator to prove the per quod, but one 
assault only was proved to have been committed on the wife, and 
the plaintiff abandoned his claim to part of the goods, The award 
merely direeted the verdict which had been entered for the plaintiff 
to stand, and the damages to be reduced to 35l.; but made no 
award respecting the right of property in the goods: Held, suffi- 
ciently final. Bird v. Cooper, 4 D. P. C. 148. 


. (Arbitrator’s authority.) On a reference of all matters in difference, 


it is for the arbitrator to determine what are matters in difference ; 
and therefore it was held that a party to the reference being pro- 
ceeded against by attachment for not producing certain accounts 
required by the arbitrators, could not raise by affidavit any question 
whether those accounts related to the matters in difference or not. 
Arbuckle v. Price, 4 D. P. C. 174. 


ATTORNEY. 


1. 


(When compellable to deliver up deeds.) By adeed of settlement, es- 
tates were conveyed to trustees to the use of A. for life, remainder 
to such uses as he should by his will direct; with the usual powers 
for appointment of new trustees. A. devised the estates, with 
others, to trustees (whom he also made his executors,) in trust to 
sell, and invest the proceeds, and pay the interest to his wife for her 
life, and afterwards to stand possessed of the fund in trust for B. 
and C, equally. A. died, leaving his widow surviving. Two of 
the executors proved the will. The last surviving trustee in the 
settlement died, and the legal estate descended to his son as his 
heir, but the son was never appointed a trustee. Before and after 
the death of A., an attorney was employed in business relating to 
the settled and devised estates, for which a sum of money was due 
to him; and he held the title-deeds. After A.’s death, the son of 
the trustee under the settlement, and one of the executors, joined 
in an application to the Court that the attorney might account for 
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all sums received by him in respect of the estates, and deliver up 
the deeds to the trustees of the same, on payment to him of any 
thing that might appear to be due from them. The other executor, 
and all the parties beneficially interested, objected to the applica- 
tion. The Court refused to interpose. In re Bunting, 2 Ad. & 
E. 467. 

2. (Lien.) The lien of an attorney is co-extensive only with the right 
of his client, and therefore as between the plaintiff and defendant 
the lien of the plaintiff’s attorney cannot affect the rights of the de- 
fendant. Simons v. Blake, 4 D. P. C. 263. 

BAIL. 

(Discharge of, by time given to principal.) Bail are discharged by time 
being given to their principal without their consent, though they be 
not thereby damnified. Hannington v. Beare, 4 D. P. C. 256. 

BANKRUPTCY. 

1, (Competency of bankrupt as witness—Composition.) A party made 
a composition with his principal creditors, paying the smaller ones 
in full. He afterwards became bankrupt, and did not pay 15s. in 
the pound: Held, that (having obtained his certificate and released 
his surplus) he was a competent witness to support an action by his 
assignees. (15 East, 619; 1 M. & Selw. 182.) Roberts v. Harris, 
2C. M. & R. 292. 

2. (Fraudulent preference.) In an action by assignees of a bankrupt to 
recover money paid by way of fraudulent preference and in con- 
templation of bankruptcy, it must be shown that the party paying 
contemplated an actual bankruptcy ; it is not sufficient to show that 
he knew himself to be in a state of insolvency. (5 B. & Ad. 296.) 
Atkinson vy. Brindall, 2 Bing. N. C. 225. 

BASTARD. 

(Appointment of guardian by mother.) A mother cannot legally appoint 
a testamentary guardian of her natural child ; and therefore such a 
guardian, if appointed, cannot have a habeas corpus to remove such 
child from the custody to which it was committed by the mother 
during her lifetime. (2 Bro. Ch. Ca. 583; 3 Atk. 519.) Exparte 
Glover, 4 D. P. C. 291. 

BILL OF EXCHANGE. 

1. (.Votice of dishonor, evidence of.) Secondary evidence may be given 
of a written notice of the dishonor of a bill of exchange, without 
any notice having been given to produce it. (3 B. & B. 288.) 
Swain v. Lewis, 2 C. M. & R. 261; 4 D. P. C. 261. 

2. (Pleading—Alteration after acceptance.) An alteration in a bill of 
exchange after acceptance, may be taken advantage of on a plea 
that the defendant did not accept the bill. Cock v. Corwell, 2 C.M. 
& R. 291; 4 D. P. C. 187. 
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CARRIER. 


In an action against carriers, on an issue that the plaintiff’s goods 
were stolen by the defendants’ porter, the plaintiff proved circum- 
stances of suspicion, which probably would not have insured a con- 
viction on an indictment for felony ; but the defendants having 
omitted to call the porter as a witness, and the jury having found 
for the plaintiff, the Court refused a new trial. Boyce vy. Chapman, 
2 Bing. N. C. 222. 

CONTRACT OF SALE. 

(Measure of damages in assumpsit for non-delivery of goods pursuant to 
contract.) In assumpsit for breach of contract in not delivering a 
quantity of linseed pursuant to a contract of sale, it appeared in ey- 
idence that the plaintiffs, pursuant to contract, had paid part of the 
purchase-money to the seller in advance ; that the latter, at the 
time when the linseed ought to have been delivered, gave notice of 
his inability to perform the contract ; but the money was not re- 
turned until after the action was commenced, when the amount 
was paid into Court, with interest up to the time when it was so 
paid in, as a condition for a commission to examine witnesses 
abroad; and was only obtained out of Court by the plaintiffs a short 
time before the trial. Held, that in estimating the damages, (the 
plaintiffs not having proved that they had sustained any damage by 
the non-delivery of the seed and the non-return of the money,) they 
were not entitled to take the price of linseed at the time of the trial 
as a criterion ; and that the repayment of the money advanced, with 
simple interest upon it, and payment of the difference between the 
contract price and the price of the linseed at the time when it ought 
to have been delivered, was all to which the plaintiffs were entitled. 
Startup v. Cortazzi, 2 C. M. & R. 165. 

EJECTMENT. 

1. A party who obtains possession of land by fraud cannot dispute the 
title of those from whom he obtained possession, until he has re- 
stored the possession so obtained. (4 N. & M. 25.) Doe d. John- 
son v. Baytrup, 4 N. & M. 887. 

2. (Judgment in ejectment, when conclusive—What costs recoverable as 
mesne profits.) A judgment in ejectment is not conclusive evidence 
of title in the action for mesne profits, unless it be pleaded by way 
of estoppel. Therefore, under a plea (to a declaration in the ordi- 
nary form,) that the premises in the declaration mentioned were not 
the premises of the plaintiff, it was held that the defendant might 
give evidence of title in himself, though he had let judgment go by 
default in the ejectment. (2 Burr. 665 ; 3 East, 346; 2 B. & Ald. 
602.) 

*11 
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Where there is judgment by default in an ejectment, the plaintiff 
may, in the action for mesne profits, recover all the expenses he has 
been necessarily put to in the ejectment, and is not limited to the 
taxed costs as between party and party. (1 Esp. 358; 7 B. Moore, 
471.) Doe v. Huddart, 2 C., M. & R. 316. 


ESTOPPEL. 

(By recitals in deed.) A party to a conveyance is not estopped by re- 
citals contained in other deeds through which the title so conveyed 
is derived. Doe d. Shelton v. Shelton, 4 N. & M. 857. 

EXECUTOR AND ADMINISTRATOR. 


(Action against, for legacy.) E. by will bequeathed, subject to debts 
and legacies, the residue of his personal estate to his executor, upon 
trust to divide the same into two equal parts, and to divide one of 
such parts into six equal shares, and to pay one of such shares unto 
each of his cousins E., T., J.. W., and J. H., and the remaining 
share as therein mentioned ; and appointed M. his executor, who 
proved the will. M. called a meeting of the residuary legatees, at 
which J. H. was present, and exhibited an account, charging him- 
self with assets, and paid some of the legatees the greater portion of 
their share of the residue, and was about to pay J. H., but was pre- 
vented from doing so by a creditor of J. H. Another meeting was 
afterwards called, at which J. H. was not present, when the execu- 
tor exhibited another account, charging himself with assets, and 
crediting himself with payments and disbursements, and amongst 
others, with having paid “ cash for legacy duties.” To this was ap- 
pended a supplemental account containing, amongst others, the fol- 
lowing item :—* By cash retained for J. H. 1791. 10s.;” Held, that 
J. H. could maintain an action against M. for money had and re- 
ceived, and on an account stated, to recover the amount of his share 
of the residue. (Cowp. 284, 289; 5 T. R. 690; Peake’s N. P. C. 
73; 7B. & C. 542; 3 East, 120; 1 Moo. & P. 209; 3 Bos. & P. 
162 ; 1 Ventr. 120; 1 B. & B, 219. Hart v. Minors, 2 C. & M. 700. 

HUSBAND AND WIFE, 


(Action brought without husband’s authority.) Where an action was 
brought in the name of husband and wife, without the husband’s 
authority, for an assault on the wife, the husband was held entitled 
to stay the proceedings until he received an indemnity against costs. 
Harrison v. Almond, 4 D. P. C, 321, 

ILLEGAL CONTRACT. 

A foreigner delivering and selling goods abroad to a British subject, 
may recover the price, though he knew at the time of the sale and 
delivery that the buyer intended to smuggle them into this coun- 
try. (Cowp. 341; 3 B. & Ad, 221.) Pellecat v. Angell, 2C. M. & 
R. 311. 
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INSURANCE. 

1. (Particular average—Stranding.) Goods were insured {including 
risk of crafi) free of average, unless general, or the ship should be 
stranded. By the stranding of a lighter conveying the goods from 
ship to shore, a particular average loss was incurred: Held, that 
the insurers were not liable. Hoffman v. Marshall, 2 Bing. N.C. 
383. 

2. (Condition precedent—Payment into court—Seaworthiness.) Policies 
effected in a mutual insurance club contained this memorandum : 
“ All ships are to be inspected and approved by a committee of the 
club before admission. All ships hereby insured to be well found, 
&c., and otherwise in a seaworthy state, as to the committee or 
their inspector shall from time to time seem meet. All chain cables 
to be properly tested. All ships to be subject to survey by the com- 
mittee or their surveyor, at such times as the committee shall think 
proper, and subscribers neglecting to get such repairs done to their 
ships as shall from time to time be ordered by the committee or 
their inspector, after notice, to be uninsured until the same shall 
be done.” Held, in an action on such a policy for a total loss, that 
the clause respecting chain cables was merely directory on the com- 
mittee, and did not create a condition precedent, imposing on the 
assured the necessity of proving that his chain cable had been 
properly tested. 

Payment of money into Court upon a count on a policy estops 
the defendant from showing that the vessel was unseaworthy, or 
that the action was brought too soon. Harrison y. Douglas, 5 N- 
& M. 180. 

LANDLORD AND TENANT. 


(Use and occupation by assignees in trust for creditors.) A party, being 
in insolvent circumstances, assigned over all his estate and effects 
to trustees for the benefit of his creditors. The insolvent was tenant 
of a house in which he carried on the business of a grocer. The 
trustees used the premises for a week, for the purpose of continuing 
the trade, and then sold the insolvent’s effects on the premises. In 
an action against them for use and occupation, the judge left it to 
the jury to say whether they intended to become tenants to the 
landlord, or, if not, whether they so acted as to induce him to be- 
lieve, and whether he did believe, that they meant to become his 
tenants ; and the jury having found for the defendants, the Court 
refused a new trial. (1 C.,M. & R.172.) How v. Kennett, 5 N. & 
M. 1. 

LIMITATIONS, STATUTE OF. 


1. (Acknowledgment—Part payment.) The defendant acknowledged 
the debt, but added, that “he would have nothing to do with the 





128 Digest of English Cases. [Oct. 


claim; that he wished the plaintiff would make him a bankrupt ; 
and that he would rather ge to gaol than pay him.” Held, that it 
was properly left to the jury to consider whether the acknowledg- 
ment was such as that a promise to pay could be implied. 

The defendant’s agent had instructions to offer the plaintiff a part 
of the debt in discharge of the whole ; the plaintiff refusing to take 
the money on those terms, the agent paid it in part discharge. 
Held, that this was not a part payment by the defendant to take the 
case out of the statute of limitations. Linsell v. Bonsor, 2 Bing. N. 
C. 241. 

2. (Part payment, what is.) If the parties to a bill of exchange agree 
that goods shall be supplied in part payment, and they are supplied 
and taken accordingly, that is part payment, so as to prevent the 
operation of the statute of limitations. Hart v. ash, 2C.,M. & 
R. 337. 


MALICIOUS PROSECUTION. 


(Action for—Probable cause.) The plaintiff, a servant, was discharged 
from her service on a Friday, and took away with her from her 
master’s house a trunk and bag, the property of her master. He 
wrote to her the next day, demanding his property, and threatening 
to proceed criminally on the Monday following, if it were not re- 
stored. The plaintiff being absent from home when the letter was 
delivered, no answer was returned, whereupon the master, the 
same day, Saturday, had her taken into custody, but when she was 
brought before the magistrates on Monday, declined to make any 
charge. In an action for charging plaintiff with felony maliciously 
and without probable cause: Held, that the judge was warranted in 
leaving to the jury the existence of probable cause, instead of de- 
ciding it himself. M‘Donald v. Rooke, 2 Bing. N. C. 217. 

MASTER AND SERVANT. 

lf a yearly servant be guilty of misconduct which constitutes a suf- 
ficient ground of dismissal, and be dismissed, although the miscon- 
duct do not form the master’s motive for the dismissal, the servant 
cannot recover wages either for the whole current year or pré rata, 
(2. N. & M. 829; 4 Campb. 375; 3 N. & M. 177.) 

After a general hiring at a yearly salary, payment and acceptance 
of the salary by quarterly payments is evidence of a subsequent 
contract to pay and receive quarterly. Ridgway v. Hungerford 
Market Co., 4 N. & M. 797. 

OYER. 

Where a declaration in covenant sets out the deed according to its 
legal effect, and the defendant sets it out on oyer in hec verba, he 
cannot demur to the declaration on the mere ground of variance ; 
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because the deed, as set out on oyer, becomes part of the declara- 
tion. (Carth. 301, 513; 2 Saund. 366; 1 B. & C. 358; 4B. & C. 
741.) Paine v. Emery, 2 C., M. & R. 304; 4D. P. C. 191. 


PLEADING. 

1. (Replication de injurid.) To assumpsit on a breach of contract, in 
not paying for books sold and delivered by bills at certain dates, the 
defendant pleaded a custom in London, that upon such sales the 
security need not be given unless required when the books are de- 
livered, and that it was not then required by the plaintiff. The 
plaintiff replied generally de injuriad: Held, that the plea was in de- 
nial of the contract declared on, not in excuse for the non-perform- 
ance of it, and therefore that the replication was bad. Held, also, 
that as the contract was not stated to be in writing, the plea was 
good. Whittaker v. Mason, 2 Bing. N. C. 359. 

2. (Replication de injurid.) Assumpsit to recover 5000I. for money 
had and received. Plea, as to the sum of 5000I. in the declaration 
mentioned, stated to have been received by the defendant to the 
plaintiff’s use, that the money so received by the defendant was the 
amount of the proceeds of the sale of goods consigned to him by 
Messrs. P. and C. as their own goods, with the plaintiff’s knowledge 
and assent, (but which in fact were the goods of P. and C. and the 
plaintiffs jointly,) as a security for any money the defendant might 
advance to P. and C., with power of sale to reimburse himself for 
such advances; that he, not knowing that the plaintiffs had any in- 
terest in the goods, made advances to P. and C. to the amount of 
6000/. on the security of the goods, which he afterwards sold; and 
he thereby offered to set off the amount of the advances against the 
damages claimed by the plaintiffs. Replication, de injurid, and new 
assignment, that the plaintiffs brought their suit, not only for the 
proceeds of the sale of the goods mentioned in the plea, but also for 
money received by the defendant to the plaintiffs’ use, being the 
proceeds of other goods which the defendant, by a letter to the 
plaintiffs, declared to be under his care on their account: Held, on 
demurrer, that as the plea was not matter of excuse, but a denial of 
the promise to the plaintiffs, and also as it claimed an interest in the 
money, and derived an authority from the plaintiffs, the replication 
was bad. (8 Co. 66.) 

Held, also, that the plea would have been bad on special demur- 
rer. Solly v. Neish, 2 C., M. & R. 355; 4 D. P. C. 248. 

3. (Accord and satisfaction.) To a declaration in assumpsit on a bill of 
exchange, with the common counts, the defendant pleaded as to 830. 
parcel thereof, that after the causes of action accrued, an agreement 
was made between the plaintiff and the defendant, that the defend- 
ant should secure that sum by a mortgage on certain property, with 
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powers of sale, part of that money to carry interest at 5I. per cent., 
and the whole to be paid by instalments; and that the plaintiff 
agreed that no proceedings should be taken in respect of that sum, 
unless upon default of payment of the instalments as they should 
become due ; and that the defendant was always ready to execute 
such mortgage, but had not been called upon to do so: Held bad 
on special demurrer, as being an attempt to plead accord without 
satisfaction. (6 Bing. 754.) Allies v. Probyn, 4 D. P. C. 153. 

4. (Inconsistent pleas.) To trespass for seizing goods, the defendant 
pleaded two pleas, one justifying on a distress for rent due under a 
demise at 5l. a year, and another at 2/. 10s., and both issues were 
found for him: Held, that they were not inconsistent. Twigg v. 
Potts, 4 D. P. C. 266. 

5. (General issue—Scienter.) In case for an injury done to the plain- 
tiff’s cattle by the defendant’s dogs, the plea of not guilty puts in 
issue not only the fact of the injury, and that the dogs were of a 
savage disposition, but also the defendant knew them to be so. 
Thomas v. Morgan, 4 D. P. C, 223. 

PRACTICE. 


1. (Affidavit of merits.) An affidavit of merits is not sufficient, which 
states that both the defendant and his attorney “are advised and 
believe” that there is a good defence on the merits. Worthington 
v. ,2C. M. & R. 315. 

2. (Right to begin.) On a plea of payment (that being the only plea,) 
the defendant is bound to begin. Richardson v. Fell, 4 D. P. C. 10. 

3. (Judgment as in case of nonsuit.) The poverty of a defendant is not 
a sufficient cause for not proceeding to trial, unless it appears that 
the knowledge of it reached the plaintiff after the commencement 
of the action. Fielden v. Crow, 4 D. P. C. 50. 

4. (Release of action by one of several plaintiffs.) Where one of several 
plaintiffs, assignees of a bankrupt, released the cause of action, and 
the release was pleaded, the Court (suspicion being thrown on the 
defendant’s conduct in the transaction) set aside the plea, the co- 
plaintiffs indemnifying the plaintiff who had given the release 
against costs. Johnson v. Holdsworth, 4 D. P. C. 63. 

5. (Action brought without authority.) Where a defendant was sued 
for the price of goods after he had received a letter from the plain- 
tiff, who was abroad, not to pay except to his written order, the 
Court, on the application of the defendant, ordered proceedings to 
be stayed on the money being brought into Court, although the de- 
fendant had pleaded the facts by way of defence. Newton v. Mat- 
thews, 4 D. P. C. 237. 

PROCESS. 

lL. (Description of defendant in capias.) “F. H. late of Devonshire 
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Terrace, New Road,” held a sufficient description in a capias, where 
it appeared that the party had been found by that description, and 
that he had no settled residence at the time of the arrest, and no 
other means of identification appeared. (2 D. P. C. 498,505.) Hill 
v. Harvey, 2 C. M. & R. 307; 4 D. P. C. 1638. 

2. (Dated on Sunday.) A writ of summons dated on a Sunday is a 
nullity, and the objection is not waived by lapse of time. And the 
Court is bound to take judicial notice that a particular day of the 
month falls on a Sunday. Hanson v. Shackelton, 4 D. C, P. 48. 

3. (Variance between writ and declaration.) Where a plaintiff sues out 
a capias against two, and arrests one only, he cannot declare against 
him alone. Carson v. Dowding, 4 D. P. C. 297. 

4, (Alteration of writ.) <A plaintiff cannot alter his writ after service, 
and a notice not to appear to the copy of the writ first served, will 
not cure the defect. Glenn y. Wilks, 4 D. P. C. 322. 

PROMISSORY NOTE. 


1. (Pleading—Consideration.) Action by endorsee against endorser of 
anote. Plea, that the defendant had no consideration for his en- 
dorsement, and that the next endorser endorsed to the plaintiff 
without any consideration, and that the plaintiff held it without con- 
sideration: Held bad on demurrer. Trinder v. Smedley, 5 N. & 
M. 138. 

2. (What is.) An instrument, whereby A. promises to pay B. a sum 
of money by instalments, but which is to become void on B.’s 
death, is not a promissory note, but an agreement to pay on a contin- 
gency. (1 Burr. 227; 5 T.R.482; 2 Campb. 205, 417; 2 B. & Ad. 
660; 4 B. & Ad. 619.) 

Therefore, where a plaintiff declared on such an instrument, de- 
scribing it as an agreement or instrument in writing, whereby the 
plaintiff promised to pay, &c.; and the agreement being set out, 
appeared on the face of it to be called a “ note of hand :” a plea, that 
the defendant did not make the said supposed promissory note in the 
declaration mentioned, was held bad on special demurrer. Worley 
v. Harrison, 5 N. & M. 173. 

3. (Notice of dishonor.) The plaintiff received from the defendant, in 
payment for goods, a promissory note endorsed by the defendant, 
but not made payable to order: the note having been dishonored 
by the maker: Held, that the plaintiff was entitled to recover the 
price of the goods, notwithstanding he had omitted to give the de- 
fendant due notice of the dishonor of the promissory note. (1 Salk. 
133; 6 T. R. 123.) Plimley v. Westley, 2 Bing. N. C. 249. 

SHIPPING. 

(.Articles—Action for wages—Deductions.) Where a seaman, about to 
proceed on a trading voyage, entered into and signed articles, 
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whereby he agreed not to sue for wages any of the owners, except 
one, who was the captain, and who alone was a party to the arti- 
cles: Held, that he could not sue the other owners, although they 
sold and received the proceeds of the cargo, and one of them, the 
managing owner, adjusted the wages, and settled with the seamen. 

The plaintiff’s wages were adjusted, and the balance struck, sub- 
ject to certain deductions for insurance and interest on advances 
made to him before and during the voyage. It was proved that 
such charges were the usual ones in trading voyages, and that the 
accounts were always made out so. The plaintiff remonstrated 
against these deductions, but ultimately accepted the balance, and 
gave a receipt for the whole wages: Held, that he could not re- 
cover the amount of such deductions. So also, where, in another 
voyage, he had stipulated for a ninetieth share of the net proceeds 
of the cargo on a whaling adventure, in lieu of wages, and was 
charged with insurance on such share. 

Held also, that such deductions need not, under the circumstan- 
ces, be made the subject of a set off. M'4uliffe v. Bicknell, 2 C. M. 
& R. 265. 

SLANDER. 

1. (Plea of privileged communication.) In an action of slander, the 
plea of privileged communication must allege that the defendant 
made the communication on a lawful occasion, believing it to be 
true, and without malice ; or at least, bond fide. Smith v. Thomas, 2 
Bing. N. C. 372. 

2. (Of churchwarden—Property in bell-ropes.) The property of the 
bell-ropes of a parish church is in the churchwardens ; therefore, to 
say of the churchwarden that he stole the bell-ropes of his own 
parish is not actionable. (Hawkins’s Pl. Cr., Appeals, s. 44.) Jack- 
son v. Adams, 2 Bing. N. C. 402. 

TRANSFER OF DEBTS. 

The plaintiff sought to recover 50/. from the defendant on the account 
stated, and gave evidence of an admitted account between them, in 
which that sum appeared as an item against the defendant, and of 
payment of interest in respect of it, and promises to pay the princi- 
pal. The defendant proved that the debt arose out of a written un- 
dertaking on his part (which he had obtained from the plaintiff and 
destroyed) “to remit the plaintiff 50/., which sum he (the defendant) 
held of H. P, and by him authorized to pay” the plaintiff; and 
called H. P., who swore that he never authorized the defendant to 
pay the money for him, and that he had since settled all his ac- 
counts with the plaintiff: Held, that the defendant was not pre- 
cluded from giving this evidence, and that, if believed, it entitled 
him to a nonsuit. Pierce v. Evans, 2 C. M. & R. 294. 
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TRESPASS. 


1. (Replication de injurid—Excess.) ‘Trespass for assault and battery. 
Plea, that plaintiff was defendant’s apprentice, and conducted him- 
self improperly, wherefore defendant moderately chastised him 
Replication, de injurid: Held, that on these pleadings the plaintiff 
could not recover on the ground of the chastisement being exces- 
sive; for the replication de injurid put in issue only the cause alleged 
in the plea; that is, whether the plaintiff misconducted himself as an 
apprentice. (Gilb, Hist. C. P. 154; 11 Mod. 43; 5 B. & Ald. 220: 
iN. & M.469; 3B. & Ad.1; 1C.&J. 291.) Penn v. Ward, 2 
C. M. & R. 338; 4 D. P. C. 215. 

2, (Pleadings in.) ‘To a declaration in trespass for assaulting plaintiff, 
and with a stick and with his fists giving the plaintiff blows and 
strokes, the defendant pleaded as to assaulting the plaintiff with the 

said stick and with his (the defendant’s) fists giving him the blows 

and strokes as in the declaration mentioned, son assault demesne. 

It was proved that the 


lefendant struck the plaintiff a blow with 
the stick: Held, that the plea sufficiently justified that battery as 
well as an assault with the stick. Blunt v. Beaumont, 4 D. P. C. 219 
TROVER., 

Conversion.) Where property was attached in the hands of the de- 


A 


fendant under a foreign attachment against A.,in an action of trove 
by B., the real owner: Held, that the refusal of the defendant, the 
garnishee, to deliver it up, was no proof of a conversion by him.— 


Verrall v. Robinson, 4 D. P. C. 242. 
WAY. 
Evidence of titleto.) In case for obstructing the plaintiff’s right of way 
to his close by a navigable watercourse, it 


appeared that the plain- 
tiff’s close, which abutted on the watercourse, had been detached 
about five years befere the action from certain premises called the 
King’s Head Inn. The only evidence of user was by persons fre- 
quenting the King’s Head Inn in boats 


, before the plaintifi’s close 
was detached. 


Held, no evidence to go to the jury to support the 
right claimed by the plaintiff. Bower v. Hill, 2 Bing. N. C, 339. 
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EQUITY. 


(Containing 2 Russ. & Mylne, Part 2; 6 Sim. Part 2; 2 Clark & Finelly 
Part 2; and 8 Bligh, Part 2.] 


ALIENATION. 

W. L. devised his estates to trustees, in trust to pay out of the rents 
300/. a year for the maintenance of his son’s children, and to pay 
the surplus rents to his son, during his life, for the maintenance of 
himself and his family ; but so as he should not have any power to 
charge or alienate the same; provided that if his son should, in any 
manner, impede or frustrate the trusts of the will, then the surplus 
rents should be no Jonger paid to him, but should be accumulated 
by the trustees for the benefit of the son’s children. The son havy- 
ing conveyed his interest under the will to trustees for his creditors 
Held, that this was “ impeding and frustrating” the trusts of the tes- 
tator’s will, and that the accumulation commenced. Lewes vy 
Lewes, Sim. 304, 

CHARITY. 

1. ( Trust.) Where a fund is given to a corporation as trustees for the 
maintenance of a school, if such fund is not given out and out, the 
surplus, after satisfying the charge first cieated, belongs to the trus- 
tees. Altorney General v. Brazennose College, C. & F. 295. 

2. (Lease.) Where the trustees of a charity estate make a lease upon 
terms which, at the time, appear to be the best that can be procured, 
the lease will not be affected by a subsequent alteration of circum- 
stances. Altorney General v. Hungerford, C. & F. 257, 

COPYRIGHT. 

1. (Injunction.) In a suit for a perpetual injunction to restrain the 
sale of pirated copies of a print, where the answer did not suggest 
that the prints complained of were not pirated copies, a decree was 
made, though the prints which had been exhibited to the witness 
who proved the piracy had been stolen since the examination, and 
were therefore not produced at the hearing. Fradell vy. Weller, R. 
& M. 247. 

2. (Same—Costs.) Where the plaintiff is entitled to have the injunc- 
tion made perpetual, the defendant will have to pay the costs of the 
suit, however trivial the subject matter of the suit may be, if he did 
not, after the injunction was granted, tender the costs up to that 
time. S.C. 
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3. (Same.) W. made a copy ofa print invented by M., in colors, and 
of larger dimensions, and exhibited it asadiorama, The Court re- 
fused to restrain the exhibition, until the right had been established 
at law. (See Page v. Townsend, 5 Sim. 395.) Martin v. Wright, 
Sim. 297. 

DECREE. 

R. W. devised his real estates to trustees, in trust to dispose of the 
rents for the benefit of the poor of the city of R., and the limits and 
precincts thereof. The trustees having applied the rents for the 
benefit of the poor of one only of the parishes in the city, an infor- 
ration was filed on behalf of two other parishes, claiming to par- 
ticipate in the charity, and a decree was made in 1680, directing 
that the rents should for ever thereafter be divided amongst the 
three parishes in certain proportions. In 1808 an information was 
filed on behalf of a fourth parish for a similar purpose ; and that 
parish was decreed to be entitled to a share of the rents in propor- 
tion of its extent and population to the extent and population of the 
three other parishes; but the proportions as between those parishes 
were not to be altered. An information was afterwards filed on 
behalf of one of those three parishes, ciaiming an increased share of 
the rents on account of its population having increased more than 
the population of the other parishes: Held, that the Court had no 
power to vary the decree of 1680 after so great a lapse of time. 
Att. Gen. v. Mayor of Rochester, Sim. 273. 

DESCENT. 

A. devised his real estates to trustees in trust to pay an annuity, and 
out of the residue of the rents to maintain 8. (who was his heir) 
until he attained twenty-one, and on his attaining twenty-one to 
convey the estates to him in fee; but if he died under twenty-one, 
then to J. in fee. S. attained twenty-one: Held, that he took by 
descent. JVood vy. Skeltom, Sim. 176. 


HUSBAND AND WIFE. 


1. (Settlement by female infant.) On the marriage of a female infant, 
who was a ward of Court, and entitled to a leasehold estate to her 
separate use, a settlement was made under the order of the Court, 
giving to the trustees a power of sale over the leasehold estate: 
A sale made by the trustees and under the power, during the mi- 


nority of the female infant, is not valid. Simpson v. Jones, R. & 
M. 365. 


- 


Wife’s assignment.) The contingent reversionary interest of the 
wife in a trust of a term for years, may be sold by the husband ; 
and the wife surviving will be bound by such sale, though the hus- 
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band dies before the contingency is determined or the reversion 


falls into possession. Donne v. Hart, R. & M. 360. 
(Same.) A married woman, to whem a rent charge for life in re- 


~ 


version is devised to her separate use, without the intervention of 
trustees, joins with her husband in assigning it for a valuable con 
sideration ; she is bound by that assignment after the death of her 
husband. Major v. Lansley, R. & M. 359. 

ANDLORD AND TENANT. 


t. T., in 1663, demised lands in Ireland together with the mines and 


timber, to make sale thereof, without impeachment of waste, the 
lessee, his executors, administrators, and assigns planting from time 


to time 500 trees in the room of the trees sold during the lease, for 


the term of ninety-eight years, at a rent of 15l. for the first three 
and 301. for the remainder of the term: and R. 'T. covenanted t 
renew from time to time and perfect such further assurances as the 
le ssee, GEC. should re quire, ‘The lease also contained a covenant o 
warranty of title, and that in ease of eviction, or the premises should 
be wasted in war or rebellion, the rent should cease for the time 
By indenture in 1739, reciting the original lease and covenant fur 
renewal, a further lease of ninety-eight years was granted, with ¢ 
similar covenant. Ona bill in 1827 to enforce a further renewal 
Held, that upon the whole original lease, the covenant was to be 
construed as for further assuranee, and not for perpetual renewa 
(Baynham vy. Guy’s Hospital, 3 Ves. 295; Moore v. Foley, 6 Ves 
232.) Brown v. Tighe, Bli. 272. 


EGACY. 


Ademption.) <A. by his will, after reciting that he had on the ma: 


riage of two of his daughters advanced and transferred to or for the 
benefit of each of them 9001. bank stock, and had also given to each 
of them 500l. sterling, be queathe d 9001. bank stock and 500I. ster- 
ling for his remaining daughter F. during her life, for her separate 
use, Without power of anticipation or alienation ; then for her chil- 
dren, subject to an exclusive power of appointment by her; and if 
no children in whom the fund should vest, for such person as sh« 
should appoint. I’. afterwards married ; and on her marriage, A 

advanced to her 5001. and transferred to the trustees of her marriage 
settlement 900/. bank stock in trust for her separate use during her 
life ; then for her husband during his life ; and after his decease for 
the children of the marriage: but if she died in the lifetime of her 
husband without leaving any child, then to her husband absolutely 

and if he died in her lifetime without leaving any child by her, t 
her absolutely : He ld, that the lk gracies to I’. and her children wer 
adeemed by the provision made for her on her marriage. Carve 

v. Bowles, R. & M. 301. 
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2. (Lapsed.) Where a testator directed his real and personal estate to 
be sold, and his debts and legacies to be thereout paid, including 
certain charitable legacies, and gave the residue of the mixed fund 
to A. and B., and the charitable legacies failed, they were held to 
belong to A. and B. (Durour v. Motteux, 1 Ves. sen. 320.) Green 
v. Jackson, R. & M. 239. 

3. (.Vatural Child.) A testatrix gave a share of her residuary estate 
to the children of M.deceased. M. left two children, one legitimate, 
the other illegitimate. Evidence was admitted to prove that the il- 
legitimate child had acquired the reputation of being the child of 
M., that the testatrix well knew that fact, and that M. left only those 
two children. (Bagley v. Mollard, 1 R. & M. 581.) Gull v. Shelly, 
R. & M. 336. 


Same.) Where a legacy is given to a natural child, with direction 


_ 


to apply the interest for his maintenance, the interest is payable 
from the death of the testator. (Raven v. Waite, 1 Swans, 553.) 
Dowling v. Tyrell, R. & M. 345. 


Conversion.) Where a testatrix gave real estate upon trust to be 


sold, and directed the moneys to arise from such sale to be consid- 
ered and taken as part of her personal estate; and that out of the 
moneys to arise from such sale, and out of all other her personal es- 
tate, certain pecuniary legacies should be paid ; and bequeathed all 
the residue of her personal estate, and the moneys arising from the 
sale of her real estate, upon trust for two persons and their children : 
and some of the pecuniary legatees died in the testatrix’s lifetime : 
Hleld, that the conversion was not absolute, and that such of the 
legacies as had lapsed, so far as they were payable out of the pro- 
duce of the real estate, went to the heir at law. (Reversing the de- 
cree of the late Master of the Rolls, 4 Russ. 75; 4 L. M. 182.) 
Amphlett v. Parke, R. & M. 221. 

G. (How payable.) “Testator directed his trustees to sell his real and 
personal estate, and to apply the produce in paying his debts, and 
the legacies thereinafter given. ‘The testator afterwards gave lega- 
cies by codicils, one of which was duly attested: Held, that only 
the legacies given by’ the will were payable out of the real estate. 

Bonner v. Bonner, 13 Ves. 379.) Strong v. Ingram, Sim. 197. 

PARTNERSHIP. 

1. (decount.) ‘The Court will direct an account of past partnership 
transactions, though the bill does not pray a dissolution ; but it will 
make no order for carrying on partnership concerns, unless with a 
view to a dissolution. (Harrison v. Armitage, 4 Mad. 143.) Rich- 
ards v. Davies R. & M. 347. 

2. (Fraud.) By articles of partnership it was agreed that just and 


12 
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true accounts should be made out half yearly and signed by th 
four partners, and that such accounts should not afterwards be 
called in question, except for errors discovered in the lifetime of all 
the partners. The accounts were made out by one of the partners, 
anil, after the death of two of the otber partners, it was discovered 
that the accounts were fraudulent: Held, that the fourth partner 
was entitled to a general account. Oldaker v. Lavender, Sim. 239 


PLEADING, 


(.Mullifariousness.) A died intestate, leaving a widow and infant chil 


dren his next of kin. The widow, without taking out administra 
tion, posse ssed his assets, paid his debts, and died, having be- 
queathed her personal estate to the children, and appointed B. and 
C. her executors. D. then took out administration to the intestate 
and brought an action, as trustee for the children, against B. and 
C. for moneys alleged to be due from the testatrix to the intestate’ 
estate. B. and C. together with the children, filed a bill against D 
praying for all proper accounts of the assets of the intestate and tes- 
tatrix possessed by B. and C., and by D., and of what, if any thing 
was due from the testatrix’s estate to the intestate’s estate, and for 
ab injunction to restrain the action. A demurrer for multifarious 
ness was overruled, because relief could not be administerec 
without taking the accounts of both estates. Lewis v. Edmunds 


+s 9- 


Sim. <0. 


PORTIONS. 


1, 


~ 


(Double.) A., by articles made previous to the marriage of his 
daughter, agreed to settle, either by deed or will, lands of the value 
of 3000. in trust for his daughter for life, to her separate use, re 

mainder to the husband for life, remainder to the children of the 
marriage as tenants in common in tail, with cross remainders. By 
his will be devised a real estate worth more than 3000l., in trust fo: 
his daughter for life for her separate use, but without the power of 
anticipation or alienation ; remainder to the husband for life, he 
maintaining and educating the children of the marriage ; remain- 
der to the children of the marriage as tenants in common in fee: 
with a limitation over of the shares of those who should die under 
twenty-five without leaving issue, to the survivors: Held, that the 
two provisions were substantially of the same nature, and the dif- 
ference between them not such as to repel the presumption against 
double portions, in the absence of extrinsic evidence. Weall v 
Rice, R. & M. 251. 

(Same—Indenture.) Declarations of a parent, referring to his inten- 
tion at the time of making his will, whether made at the time, or 
before, or after, are admissible evidence to prove that he did nos 
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mean to give a double provision. (Hinchcliffe v. Hinchcliffe, 3 Ves. 
516; Pole v. Lord Somers, 6 Ves. 309.) S.C. 

3. (Same—Person in loco parentis.) A testator who has contributed 
to the maintenance and education of a female infant nearly related 
to him, from the time of her father’s death, and who has been 
treated by her as the person whose consent was necessary to her 
marriage, and who has taken upon himself the obligation to make 
a provision for her in that event, is to be considered in loco paren- 
tis ; and the presumption against a double provision, which would 
arise in the case of a father, will apply to such a case. Booker v. 
Allen, R. & M. 270. 


ras 


. (Same.) A. upon the marriage of his daughter, gave a bond for 
50001. payable within six months after his decease, to the trustees 
of his daughter’s settlement; the interest to be paid to the husband 
for life; and after his decease, if the'wife survived, and there were 
children of the marriage, 10001. to be paid to the wife, and the re- 
mainder to be applied for the use of the children; but if there were 
no children, 20001. to be paid to the wife, and the remainder of the 
5000/1. to the executors and administrators of the husband; and in 
case the husband survived the wife, and there were no children, 
then the wh 


le of the 5000]. to the husband. A. afterwards made 
his will and gave his daughter 50001., stating it to be in addition to 


what he had secured upon her marriage. About five years after- 
wards the testator covenanted by deed that his executors should 
pay to the trustees within six months after his death, the sum of 
50001. upon the trusts of the settlement. Parol evidence of the 
declarations of the testator was admitted to prove that he did not in- 
tend a double portion, which was accordingly declared. Lloyd v. 
Harvey, R. & M. 310. 


POWER. 


Execution.) A. having a power under his marriage settlement to ap- 
point a fund among his children, appointed it to his two sons and 
three daughters in equal shares, and then declared that the shares 


appointed to his daughters should be held on the same trusts for 
the benefit of his daughters and their issue as were therein expressed 
concerning the shares of his residuary estate bequeathed to each 
daughter and her issue: under these trusts the daughters took in 
their respective shares of the residue a life interest to their se pa- 
rate use, but without power of anticipation or alienation: Held, 
that the shares were well appointed to the daughters absolutely ; 
and that it was competent for the donee of the power to limit the 
interests of the daughters to their separate use, and to restrain 
them from anticipation or alienation ; and that no case of election 
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in favor of their issue was raised against the daughters, the testator 
having made an absolute appointment in the first instance. S. C. 

RECEIVER. 

1, (Laability.) A receiver appointed by the Court is answerable for 
the loss of moneys consequent on the failure of a banker with whom 
they have been deposited for security, if the deposit be made in 
such a way that the receiver parts with the absolute control over 
the fund. Galway v. Galway, R. & M. 215. 

2. (Same.) Where a receiver paid into the banking-house the sums 
he received, to the joint account of his sureties, under an arrange- 
ment with them that all drafts should be written by one of the sure- 
ties and signed by himself: the bankers having failed, the receiver 
was held liable. (Reversing the decree of the late Master of the 
Rolls, 4 Russ. G0; 4 L. M. 190.) S.C. 

SETTLEMENT. 

By a marriage settlement, estates were limited to the wife and th 

husband for their lives, with remainder to the heirs of the body of 

the husband on the body of the wife, and their heirs, and, if more 
children than one, equally to be divided among them as tenants in 
common; and for default of such issue, to the wife and her heirs : 

Held, that the words, “if more children than one,” must be taken 

to be interpretative of the words “heirs of the body ;” and that 

the children of the marriage took by purchase in fee as tenants in 
common. (See Preston on Estates, 359.) North v. Martin, Sim. 

266. 

‘RUSTEES. 


rustees who were directed to sell an estate as soon as conveniently 


. 


might be after their testator’s death. refused, by the desire of one of 
the parties interested, an offer of 6,600/. for the estate, but they af- 
terwards sold it for 38,6001. The Court charged them with the loss, 
but gave them their costs, as their conduct had not been wilful or 
perverse. (See Tebbs v. Carpenter, 1 Madd. 290.) Taylor v. Ta- 
brum, Sim. 281. 


TENDOR AND PURCHASER. 


a 


.§., by his will in his own hand-writing, devised an estate to Ann 
Aspinall and her heirs, if she should be then living; but if not, 
then to her issue and their heirs. He afterwards made a codicil 
commencing thus: “ This is a codicil to the last will and testament 
of me, J. S., and which will I sometime since made in my own 
hand-writing, and thereby devised to John Aspinall as therein men- 
tioned.” At the date of the codicil Ann Aspinall had a son named 
John. Part of the testator’s estates having been sold in pursuance 
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of a direction in the will, the purchaser objected to the title on the 
ground that the reference in the codicil afforded strong presump- 
tion of the existence of a subsequent will. But as the will produced 
contained a gift which might take effect in favor of John Aspinall, 
the objection was overruled. Howarth v. Smith, Sim. 161]. 


WILL. 


1. (Construction—Dying without issue.) A. after bequeathing divers 
annuities and legacies, and, amongst others, a sum of stock to M. to 
Vest at twenty-one, or marriage, devised and bequeathed a planta- 
tion, and all the residue of her money in the funds, after payment 
of the annuities and legacies thereinbefore bequeathed, and also her 
plate, books, and certain portraits, to E. and T. for their lives 
equally, and after the death of either, the whole to the survivor fox 
life, and after the decease of the survivor, then unto such children 
of T. as she should by deed or will appoint; and in default of ap- 
pointment, then the plantation and the residue of the money in the 
funds to be equally divided among the said children and their heirs ; 
and if but one child, the whole to such child and his or her heirs, 
the funded property to be an interest vested in them, being sons, at 
twenty-one, and being daughters, at twenty-one or marriage; but 
in case 'T. should die without issue of her body lawfully begotten, 
A. devised the plantation equally among all the children of W. and 
their heirs ; and in case T. should die without issue as aforesaid, A. 
then bequeathed her said residue of her money in the funds and all 
her said plate, books, and portraits, unto J. for life, and after his de- 
cease to his eldest son for ever: but in case J. should die under 
age, and without issue, the said residue of her money in the funds, 
plate, books, and portraits unto M. M. absolutely. All the rest and 
residue of her estate and effects, the testatrix gave and bequeathed 
unto E. and T. absolutely. T. having survived E., and died with- 
out having been married, it was held, that J., upon the death of T., 
became entitled for life to the money in the funds; that J. took no 
nterest in the plate, books, and portraits ; and that the stock be- 
queathed to M. M., which had lapsed by her death under age and 
unmarried, passed under the residuary bequest of the funded pro- 
perty for the benefit of J., and did not sink into the general residue 
Malcolm v. Taylor, R. & M. 416, 

2. (Sume.) <A gift over of money upon the death of a legatee without 
issue is void, unless from the words of the will it can be collected 
that the testator meant a death without issue at the time of the 
death of the legatee. Lepine v. Ferard, R. & M. 378. 

3. (Construction.) <A testatrix directed the interest of her residuary 


estate to be applied in defraying the expenses of the education of 
her nephews G, and C., and tue principal to be applied either in 
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binding them apprentices at the age of fourteen, or to be reserved 
till they attained twenty-one, to commence business. And “in the 
event of G. and C. (both or either of them,) being settled before 
this will comes in force, I provide that the next boy, J. or H. have 
the benefit, and so on.” G. and C. survived the testatrix, but died 
under twenty-one: Held, that J. and H. were entitled to the resi- 
due. (Jones v. Westcomb, 1 Eq. Ab. 245.) Prestwidge v. Groom- 
bridge, Sim. 171. 


res 


. (Same.) A tes:ator, after directing all his debts to be fully paid, 
devised his real estates to several persons, and charged certain of 
them with specific sums: Held, that all the estates were charged 
with the debts. (Bradford v. Foley, 3 Bro. C. C. 351.) Taylor v. 
Taylor, Sim. 246. 


(Same.) M. V. gave a sum of stock to his wife for life, and, after 
her death, to his son and daughter; the interest of the daughter’s 
share to be paid to her for her separate use for life, and at her de- 
cease her share to be divided amongst such children as she should 
have living at M. V.’s decease, or born in due time after; the 
shares of sons to be paid at twenty-one, and of daughters at twenty- 
one, or marriage, provided their mother was then dead, otherwise 
her children’s shares were not to be paid to them until her decease, 
with a provision for maintenance if the daughter should die before 
her children attained twenty-one, or (if daughters) marry ; but if the 
testator’s daughter had no children living at her decease, ber share 
was to be equally divided amongst such of his sons as should be 
then living; and if any of his said sons and daughter should die be- 
fore his wife, and without leaving issue, their shares were to be di- 
vided among his other children: Held, that the daughter’s children 
living at the testator’s death took absolute vested interests at twen- 
ty-one; but that the daughter’s interest in the share of one of her 
brothers, who died in the lifetime of the mother, was not subject to 
the trusts of her original share, but vested in her absolutely. Guib- 


bons v. Langdon, Sim. 260. 


(Same—Power.) P. gave a weekly sum to A. for his life, or until 
he should attempt to assign, charge, or encumber the same, and 
she directed a sum of stock to be set apart to answer the payments ; 
and she gave to A, the power of leaving the stock, after the pay- 
ments to him should cease, either for the causes above mentioned, 
or by his death, to and for the benefit of his wife and children, as he 
should by will duly executed give and bequeath the same. A. died, 
having made an invalid appointment: Held, that P. intended the 
wife and children to take the fund, and, therefore, that there was a 
gift to them by implication, subject to the power. Brown v. Po- 
cock, Sim. 257. 
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7. (Same.) Where A. bequeathed 6000I. in trust for his daughter for 
life, and on her decease, to the children, or their descendants, of B. 
in such proportions to each as his daughter might direct, and the 
daughter died without having made any appointment: Held, that 
the children of B. were entitled to the exclusion of their issue. 
(Montagu v. Nucella, 1 Russ. 165.) Jones v. Torin, Sim. 255. 

8. (Same.) J. L. devised estates to trustees upon trust to convey them 
to the use of his eldest son, J. H. L., for life, with remainder to 
trustees to preserve; with remainder to the use of the second, third, 
fourth, fifth, and all and every other the sons and son of the body 
of J. H. L., severally, successively, and in seniority of age in tail 
male: with remainder to the use of J. H. L.’s first, second, third, 
fourth, fifth, and all and every other daughters and daughter, suc- 
cessively, in tail general; remainder to the use of the devisor’s 
eldest daughter, M.S. L., for life; remainder to trustees to pre- 
serve ; remainder to the use of the first, second, third, fourth, fifth, 
and all and every other son of M.S. L. successively in tail male ; 
remainder to her first, second, and other daughters successively in 
tail general ; with divers other like remainders to the devisor’s other 
daughters and their issue, and various intermediate terms in trust: 
Held, that taking the whole will together, it was clear the omission 
of the first son of J. H. L. in the limitation after the life estate to J. 
H. L., was a mistake; and that the words “ all and every other the 
sons and son of the body of J. H. L.,” were in themselves sufficient 
to include the first son ; and that such first son was entitled to have 
an estate tail, expectant on the death of his father, limited to him 
in the conveyance directed to be made by the trustees. Langston 
v. Langston, C. & F. 194, Bli. 167. 

o. (Same—Remoteness.) A. by his will gave to C., described as his 
natural daughter, a sum of stock, and his house and land at C.: 
with a direction that if she married, the property should be settled 
solely upon herself and children, but in case of her death without 
lawful issue, the money so left to her to be divided betwixt his 
nephews and nieces who might be living at the time, and the land 
at C. to his nephew J.H.: Held, that C. took the stock absolutely. 
Campbell v. Harding, R. & M. 390. 

10. (Same.) A. gave to his brother 3001. per annum during his life 
and to each of two nephews 1501. during their lives ; but if either 
of the nephews died, the other to inherit the whole 300l.; and if 
the brother died with issue, the two nephews to inherit from the 
brother: and he then proceeded to state that the reason why he 
left only the interest to his brother and two nephews was, that, if 
they died without issue, the money might go to his three cousins, 
to be divided equally between them: the brother and nephews all 
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died without issue: Held, that this was a limitation over to the 
cousins on a general failure of issue, and therefore void for remote- 
ness. Lepine v. Ferard, R. & M. 378. 


11. (Residuary bequest.) A bequest of “all my household furniture, 


implements of trade, cattle, sheep, and all the rest and residue of 
my moneys, securities for money and personal estate whatsoever 
and wheresoever, not hereinbefore disposed of,” is a residuary and 
not specific bequest. Taylor v. Taylor, Sim. 246. 

















DIGEST OF AMERICAN CASES. 


Principal Cases in 
1 BLAND’S REPORTS of the High Court of Chancery of Maryland. 
10 PETERS’S REPORTS, Supreme Court of U. States. 
10th & 12th' WENDELL’S REPORTS, Supreme Court and Court of 
Errors, New York. 


ACTS OF ASSEMBLY. 

1. (Repeal by disuse.) An act of Assembly cannot be disregarded or 
considered as having been virtually repealed because of long disuse. 
Snowden v. Snowden, 1 Bland, 555. 


nw 


. (Conferring judicial salaries.) Anact which gives a judicial salary, 
remains in force during the continuance of the commission of the 
then chancellor and judges, although the act itself be limited to a 
shorter duration. Chancellor’s case, 1 Bland, 663. 

Revival of a repealed act.) Where a latter act, which is limited in 
its duration, virtually repeals a prior act, such prior act does not re- 
vive after the latter act is spent. 1b. 664. 

ACTION. 
1. (Assignment.) A right of action for a tort is not assignable. Gard- 
ner v. Adams, 12 Wend. 297. 


2. (Tenant for life.) A tenant for life of real or personal estate is 


~ 


bound to account for the principal only ; the income or interest he- 
longs absolutely to such tenant, and may be appropriated or invested 
at pleasure. Miller v. Delamater, 12 Wend. 433. 

ACTION OF DEBT. 

(Joint judgment against two defendants.) An action of debt was insti- 
tuted against one of the defendants, in a joint judgment against two 
defendants. The defendant demurred, and the court sustained the 
demurrer. Gilman v. Rives, 10 Peters, 29%. 


' The 11th volume of Wendell has been digested in a former number 
VOL. XVI.—NO. XXXI. 13 
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ACTIONS AGAINST PUBLIC DEBTORS. 


(Moneys paid by navy agent.) Ifa navy agent, without a receipt from 
a purser, upon a requisition for money, volunteers to pay demands 
which it is the purser’s duty to pay, or shall pay the orders of a 
purser, and shall permit the receipts for the sums paid by him to 
get into the purser’s possession, by whom they are exhibited at the 
treasury, and allowed in the final settlement of his account, without 
the purser’s having given credit to the navy agent, or to the govern- 
inent, for the amount; it assumes the character of a private trans- 
action between the purser and the navy agent, or becomes a debt 
due from the purser, as an individual, to the navy agent, as a private 
person: and the latter cannot claim the amount at the treasury as 
an allowance in the settlement of his account, nor as a legal or 
equitable credit in a suit against him by the United States. The 
United States v. Hawkins, 10 Peters, 125. 

ACTION ON STATUTE, (QUI TAM.) 

A suit may be brought by a common informer for a penalty given by 
the act to prevent horse racing incurred previous to the revised 
statutes going into effeet, although such suit be not commenced 
until after those statutes went into operation. Myers v. Van Als- 
tyne, 10 Wend. 97. 

AGREEMENT. 

1. (Warranty of choses in action.) D. agreed to pay C. for certain 
lands in choses in action, for the eventual sufficiency of which D. 
was to be responsible. Held, he was to warrant, that with due dil- 
igence by C. their net proceeds should produce the whole amount 
of the purchase money. Dorsey v. Campbell, 357; Hoffman v. 
Johnson, 166. And, that D. might, within a reasonable time, assign 
to C. choses in action for that purpose; but that D. by bringing 
suit, had waived the privilege of making any further assignments, 
1 Bland, 362. 

. (To give property to a daughter.) The mother of C. D. O. promised 
her husband, a short time before his death, that she would give all 
her property to their daughter C. D. O.; in consequence of which 
he made his will, leaving C. D. O. a family Bible and a spinning- 
wheel as a token of his affection, it being his desire and expecta- 
tion, that her mother would provide for her, she having it fully in 
her power to do so. Held, that the mother was bound to give C. 
D. O. an estate of inheritance in her property, to take effect on her 
death. Colegate D. Owings’ case, 1 Bland, 397, 402. 

AGENT AND PRINCIPAL. ' 

(Defect in principal’s title discovered by agent.) If an agent discovers 
a defect in the title of his principal to land, he cannot misuse it to 
acquire a title for himself; and if he does, he will be held as a trus- 
tee holding for his principal. Ringo v. Binns, 10 Peters, 269. 


re) 
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ALIEN. 


(Power of—under a special act.) Where an alien was enabled by 
special act of the legislature to take, huld and convey real estate, 
subject to the restriction that he should not demise any part thereof, 
or charge the same with rent, and by a subsequent act of the legisla- 
ture, it was enacted that all lands purchased by such alien, previous 
to the passage of the last act, should vest in him in the same man- 
ner as if he had been duly naturalized at the time the title to such 
lands was acquired ; it was held by the court, that the inhibition to 
lease, contained in the first act, was removed by the second ; and 
that an action lay for the recovery of rent, reserved in a lease exe- 
cuted by the alien, of lands the title to which was acquired by him 
previous to the passage of the lastact. Ellice v. Winn, 12 Wend. 342. 

ALIENS AND ALIENAGE. 

1. (Descent.) Where a person seised of real estate died intestate 
without issue, and a question arose whether the whole of his estate 
should go to his brother, who had been naturalized, or whether a 
nephew who had also been naturalized, but whose father died an 
alien, should come in for a part, i was held, that the brother was 
entitled to the whole, and that the nephew being obliged to trace 
his descent through his father, who was an alien, could not claim 
any portion of the estate; the intestate having died previous to the 
Ist January, 1830, until when, the provisions of the statute, 11 and 
12 Wm. 3, ch. 6, enabling parties to inherit, notwithstanding their 
ancestors through whom they derived title, were aliens, were not 
adopted as part of the law of this state. Jackson v. Fitz Simmons, 
10 Wend. 9. 

. Same.) The fifth canon of the statute of 1786, regulating descents, 
does not confer the capacity upon alien nephews and nieces to in- 
herit lands ; its only effect is to alter the rule of descent as it existed 
at the common law. Jb. 


© 


3. (Dower.) An alien widow of a natural born citizen cannot be endow- 
ed by reason of her alienism; and the revised statutes having de- 
clared void a devise to an alien not authorized by statute to hold real 
estate, such widow cannot hold lands devised to her by her husband, 
although afler the death of the husband she files, within the time 
limited by the act of 1830, the deposition required to be filed by 
aliens. Mick v. Mick, 10 Wend. 379. 

4. (Same.) It seems, had the widow taken the incipient steps to become 
naturalized previous to the death of her husband, so that at the time 
of his death she had been authorized to take and hold real estate, 
that she would have held the land devised to her. 10. 

AMENDMENT. 

1, (In case dismissed for want of jurisdiction.) After a case has been 
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dismissed for want of jurisdiction, the pleadings having been tech- 
nically defective ; the court will not, at a subsequent term, allow 
them to be amended, and the case reinstated on the docket. It 
would be, in effect, a reversal of the former decree, after the case 
had been finally disposed of in this court. Jackson v. Ashton, 10 
Peters, 480. 
. (Same.) There will be no difficulty in making the amendment in 


. 
i. 


the circuit court, in such a case, if that court shall see fit, in its dis- 
cretion, to allow it to be done, and the cause may then be re-heard 
there; and on a decree, newly rendered, the case may be brought 
up on appeal: or a decree may be there rendered, by consent of 
parties, in order to bring up the case without delay. 1b. 

ANSWER. 

1. (By an executor or administrator.) If an executor or administrator 
answers to the extent of his belief, in relation to facts evidently not 
within his own knowledge, it may be a sufficient denial to have an 
injunction dissolved. Coale vy. Chase, 1 Bland, 137. 


‘~ 


. (When answer of one defendant is evidence against another.) The 
answer of one defendant cannot be read in evidence for or against 
another, except in some particular cases. McKim v. Thompson, 
160 ; Jones v. Magill, 198; Lingan v. Henderson, 267; Chase v. 
Manhardt, 1 Bland, 336. 

(dlteration tn answer.) It is only under very special circumstances, 


~~ 


that a defendant can be allowed to make any alteration in bis an- 
swer. McKim v. Thompson, 1 Bland, 162. 


_— 


. (How sworn to.) An answer sworn to before a justice of the peace, 
in another State, or in the District of Columbia, who is certified to 
be a justice of the peace at the time, is received as sufficient. 
Chapline v. Beatty, 197 ; Lingan v. Henderson, 240; Gibson vy. Til- 
ton, 1 Bland, 352. 

(Answer of a co-defendant.) One defendant cannot directly compel 


his co-defendant to answer, but he may, by a rule further proceed- 
ings, urge forward the plaintiff to extract an answer from him. 
Jones v. Magill, 1 Bland, 198, 
i. (Mot under oath.) ‘The answer of a defendant may, by consent, be 
received without oath. Billingslea v. Gilbert, 1 Bland, 567. 
APPEAL. 


1. (How limited in equity.) The right of appeal in equity is limited to 


final decrees or to orders involving the merits; it does not extend 
to such orders as are merely interlocutory or to decrees by consent or 
default, 12. Slye v. Ldewellen, 18 ; McKim v. Thompson, 1 Bland, 270. 
2. (.Vo new point can be made.) On an appeal from chancery no new 


~ 


or different point can be made in the court of appeals. Ringgold’s 
case, 1 Bland, 14, 21. 
(.Vew evidence.) By the rules of an appellate court, it can act on 
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no evidence which was not in the court below, or receive any pa- 
per which was not used at the hearing. Boone v. Chiles, 10 Peters, 177. 

APPOINTMENT. 

(When complete.) The appointment of a paymaster is complete, when 
made by the president and confirmed by the senate. The giving a 
bond for the faithful performance of his duties is a mere ministerial 
act, for the security of the government ; and not a condition prece- 
dent to his authority to act as a paymaster. The United States v. 
Bradley, 10 Peters, 343. 

APPURTENANCES. 

(Construction of the term.) The term “ appurtenances,” in common 
parlance, and in legal acceptation, is used to signify something ap- 
pertaining to another thing as principal, and which passes as inci- 
dent to the principal thing. Land cannot be appurtenant to land. 
The soil and freehold of the streets did not pass to the United 
States, under and by virtue of the term “appurtenances.” Harris 
v. Elliott, 10 Peters, 25. 

ARBITRATION AND AWARD. 

. (Matters passed upon.) Where parties to a submission to arbilation, 


specify particularly the matiers submitted, and the arbitrators en- 
dorse their award on the submission, directing one party to pay to 
the other a certain sum of money, according to the principles of the 
wilhin bond; such award is good, although it do not state that the 
arbitrators passed upon all the matters submitted. Emery vy. Hitch- 
cock, 12 Wend. 156. 


. (Want of certainty.) An award of arbitrators, that one party pay to 


rw) 


the other a certain proportion of a prize drawn in a lottery, after 
deducting the usual per centage, with the amount then already paid, 
where nothing appears in the award shewing the amount paid, or 
from which it can be ascertained by calculation, is bad for want of 
certainty, and for not making a final disposition of the matters sub- 
mitted. Waite v. Barry, 12 Wend. 577. 

3. (Action on.) Where such proportion of a prize drawn in a lottery 
is directed to be paid, and an action is brought upon the award, it 
is not necessary to allege in the declaration that the prize was 
drawn in a lottery authorized by law: if such defence exists, it 
should be urged before the arbitrators. J. 

4. (Authority of arbitrators.) Arbitrators, to whom a subject in contro- 
versy is submitted to determine the rights of the parties, are author- 
ized to direct the payment of such sum of nioney, growing out of 
such controversy, as they find due from one to the other. Jb. 


~ 


. (Submission—a discontinuance.) A submission to arbitration is a dis- 
continuance of a suit, and if after the commencement of a suit, and 
before plea pleaded, all actions, &c. be submitted to arbitration, the 


13* 
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defendant may plead the fact, in bar of the further maintenance of 
the suit. Towns v. Wilcox, 12 Wend. 504. 

j. (Title to land.) Where there is a controversy between owners of 
adjoining farms as to the division line between them, and they sub- 


~ 


mit such controversy to arbitrators, authoriziig them to establish 
the line, without any limitation to their powers other than that their 
decision shall be governed by an original tier line, or a line between 
two tiers of lots, and the arbitrators make an award declaring a cer- 
tain line, specially set forth in the award, as the division line be- 
tween the parties, such submission and award is conclusive ; and 
he who, according to such line established by the arbitrators, has 
in his possession lands belonging to his neighbor, may be compelled 
to surrender the same by action of ejectment. Robertson vy. M’.Niel, 
12 Wend. 578. 
. (Revocation.) Where the submission is by one on the one side, 
and two on the other, one of the two cannot revoke the powers of 


J 


the arbitrators without the assent of the other. Jb, 

8. (Performance.) Where, by the terms of an award, acts are to be 
performed on the same day by both parties to the submission, as, 
that one shall convey a lot of land, and the other pay a certain sum 
of money, in an action for the recovery of the money, it is incum- 
bent upon the plaintiff to aver performance, or an offer to perform, 
on his part; and if he neglect so to do, the defendant may crave 
oyer of the award and demur to the declaration, or plead the non- 
performance of the plaintiff, in bar of the action. Huy v. Brown, 
12 Wend. 591. 

ASSIGNMENT, VOLUNTARY, BY DEBTOR. 

1. (Release of demand.) Where a creditor signed a composition deed 
and released his debtor from all demands, and subsequently brought 
an action against him for breach of covenant in discharging a judg- 
ment which he had previous to the composition assigned to his 
creditor, and it appeared that the cause of action accrued previous 
to the release, tt was held, that the release was a bar to the action, 
although the sum set opposite the nate of the creditor in the com- 
position deed was for a demand wholly distinct and different from 
that which the suit was brought. Russell v. Rogers, 10 Wend. 473. 

2. (Demand signed for.) A creditor who signs and inserts an amount 
as due to him in a composition deed, cannot subsequently maintain 
an action against bis debtor for a demand existing at the time of the 
composition but not then taken into account, although the deed of 
assignment specifies that the property conveyed by the debtor is to 
he divided among the creditors in proportion to their several de- 
mands. Ib. 

&. (Same.) Whether the plaintiff in this case would have been en- 
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titled to sustain his action, had it been averred that at the time of 
signing the composition deed he was ignorant of the fraud com- 
mitted by his debtor, quere. Ib. 

ASSUMPSIT. 

1. (Conveyance of land.) Where a deed of lands is executed to enable 
the grantee to compromise with the persons in possession, and the 
grantee conveys a portion of the land and receives the consideration 
money, the guarantor of the contract is liable for the money thus 
received ; but where the grantee receives a surrender of a portion 
of the land from the tenant, who attorns to him, the guarantor is 
not liable for its value, the grantee or his heirs being considered in 
law as holding the same i trust for the grantors. Stymets v. Brook, 
10 Wend. 206. 

2. (Same.) Had the land thus surrendered been sold under a valid 
judgment and execution against the grantee, and thus applied to 
the benefit of the grantee, it seems that the guarantor would have 
been liable for its value. Jb. 

3. (Money paid under a judgment.) Assumpsit lies to recover back 
money paid under a judgment subsequently reversed, and the plain- 
tiff may recover on the common money counts. Sturges v. Allis, 
10 Wend. 354. 

4. (Same.) The award of a venire de novo to be issued by the court 
below, and an order that the costs of reversal abide the event of the 
suit, are no bar to the action to recover back the money paid. Ib. 

5. (Condition precedent.) Where parties agreed to pay a printer the 
cost of publishing a work, and to be responsible for 1000 copies if 
the author should fail in paying after three months from the time 
of the delivery of the books, and the author subsequently directed 
only 800 copies to be printed, it was held, that the printing of 1000 
copies was not a condition precedent to a right to recover; that the 
specification of the number of copies limited the responsibility of 
the contractors, but did not impose the obligation to print the whole 
number, if the author dispensed with a part; and that the direction 
to publish a Jess number was not a violation, but a contemplated 
modification of the contract. Kemble vy. Wallis, 10 Wend. 374. 

6. (Statute of frauds.) An agreement by a mortgagee to sell mort- 
gaged premises, (the equity of redemption in which is released by 
the mortgagor,) and after deducting the amount due to himself to 
pay the surplus of such sale to the mortgagor, is not void as within 
the statute of frauds; and after a sale of the premises for more than 
enough to satisfy the debt due to the mortgagee, the mortgagor may 
maintain assumpsit for the surplus. Hess v. For, 10 Wend. 436. 

7. (Time of bringing.) Such action lies immediately after the sale; 
it is no defence that the mortgagee has sold on credit, and is not in 
funds. Ib. 
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8. (Proof.) A contract stated in a special count of a declaration in 
reference to a mortgage executed to A is not supported by proof of 
a contract relating to a mortgage executed to A. and B. Ib. 

9. (Money counts.) A claim arising under such contract, may, how- 
ever, be recovered under the money counts, although there be a 
bill of particulars, referring to the contract as set forth in the special 
count of the declaration; the strictness governing in relation to a 
special count, does not prevail in reference to a bill of particulars. Ib. 

10. (Quantum meruit, where there is a special contract.) Where a party 
entered into a contract for the construction of a section of a canal, 
by the terms whereof he was to receive a given price per cubic 
yard for ordinary excavation, and an increased sum per cubic yard 
for excavation of rock, but no compensation was provided for excava- 
tion of hard-pan, and in the progress of the work a large quantity 
of that substance was excavated, a fair remuneration for which ex- 
ceeded the highest price specified in the contract for any species of 
work, and the parties, whilst the section was constructing, treated 
the excavation of hard-pan as not embraced in the contract, and after 
its completion it was conceded by the canal company, for whom 
the work was done, that the contractor was entitled to compensation 
for such work beyond the price fixed for ordinary excavation, but 
the parties did not agree as to the amount, tt was held that the con- 
tractor was entitled to recover for such work, upon a quantum 
meruit, whatever he could shew the work was worth. Dubois v. 
The Delaware & Hudson Canal Co., 12 Wend. 334. 

11. (Same.) Where, by such contract, it was stipulated that an en- 
gineer to be selected by the canal company, should estimate the value 
of any extra work, caused by an alteration of the line of the canal, 
and determine every other question necessary to the adjustment and 
final settlement of the contract—his decision to be final and con- 
clusive between the parties—tt was held, (inasmuch as the claim of 
the contractor to compensation for the excavation of hard-pan 
could not be enforced under the contract, and his remedy was only 
by action founded on a quantum meruit,) that the estimate of the 
engineer of the value of such work was not conclusive upon the 
contractor. Ib. 

12. (Misstatement of amount of indebtedness.) In indebitatus assumpsit, 
it is not cause of demurrer that the plaintiff in his declaration states 
the indebtedness of the defendant and his promise to pay, in a sum 
greater than what, from the cause of action set forth in the declara- 
tion, he is entitled to recover. Waite vy. Barry, 12 Wend. 577. 

13. (Part-owner of goods.) Where an article of merchandise, e. g. 
cotton, is bought to be shipped to a foreign port for market, and the 

whole price is paid by the purchaser, but the vendor agrees to retain 
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an interest to the amount of the one half of the cotton, which by 
the agreement of the parties is to be consigned to the correspond- 
ents of the purchaser at the foreign port, and returns to be made to 
him, and the cotton is sold at a loss, the vendor is liable to the pur- 
chaser for his proportion of the loss in an action at law, although 
no balance is struck between them, and no promise to pay is made. 
Peltier v. Sewall, 12 Wend. 386. 

14, (Same.) The plaintiff in such case is entitled to recover under 
the common counts, and is not bound to declare specially. 1b. 

15. (Same.) The account of sales rendered by the consignees may be 
read in evidence without further proof, they being the common 
agents of the parties. Ib. 

i6. (Enlargement of time.) Notwithstanding the enlargement of the 
time for the performance of a sealed contract as to the doing of 
work, an action may be brought upon the contract after the expira- 
tion of the enlarged time, if the breaches assigned go only to the 
manner in which the work is done, and not to the failure in the time 
of performance. Crane v. Maynard, 12 Wend. 408. 

17. (Same.) If a plaintit? in such a case assigns as a breach that the 
defendant has not performed within the time limited by the original 
contract, the defendant may avail himself of the second agreement, 
as evidence of an enlargement of the time, and defeat a recovery. 
Tb. 

ATTACHMENT. 


(When garnishee must pay interest.) The garnishee may make de- 
fence for himself alone or for the defendant; but if he does either, 
or if he makes no defence and fails to bring the money into court, 
he must pay interest. Chase v. Manhardt, 1 Bland, 344. 

ATTORNEY. 

1, (Lien.) An attorney has no lien upon the damages recovered in a 
cause, before they come to his hands, although he has a demand 
against his client equal to the amount of the recovery ; and an exe- 
cution will be ordered to be returned satisfied, where the plaintiff 
has discharged the defendant from the payment of the damages, 
and the costs and sheriff’s fees are offered to be paid. St. John v. 
Diefendorf, 12 Wend. 261. 

2. (Same.) An attorney has a lien upon his client’s papers in his pos- 
session, but not upon any thing belonging to his client until it is in 
his possession. Ib. 


AUDITOR. 


{Ministerial officer.) The nature of an auditor’s duties; he is a minis- 
terial officer who cannot constitutionally be clothed with any of the 
judicial power of the chancellor. Dorsey v. Hammond, 1 Bland, 464, 
469, 471. 
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BILL. 
1. (Special prayer for relief.) The special prayer for relief must be 


such as the case set out in bill will warrant and the law authorize, 
if legal and not covered by the bill it must be amended. Lingan 
v. Henderson, 1 Bland, 250. 

2. (General prayer.) Under the general prayer, any relief warranted 
by the case as set forth in the bill may be granted, though not 
orally asked for. Jb. 1 Bland, 251. 

3. (When cross bill necessary.) Although on a bill for specific per- 
formance there may be a decree as well in favor of the defendant 
as of the plaintiff, yet if the parties suffer it to be passed in favor of 
the plaintiff alone, the defendant can only be relieved by a cross 
bill. Etchison v. Dorsey, 1 Bland, 536. 

BILLS OF EXCHANGE AND PROMISSORY NOTES. 

1. (Payment of a precedent debt.) Where a creditor receives the trans- 
fer of a negotiable note in payment of a precedent debt, he takes it, 
although transferred to him before maturity, subject to all equities 
existing between the original parties. Rosa v. Brotherson, 10 
Wend. 85. 

2. (Supplying of words in, omitted by mistake.) Where a note is intend- 
ed to be made for eight hundred dollars, and is endorsed by the 
payee for the accommodation of the maker and delivered to him, 
and by mistake the words hundred dollars are omitted, so that it 
purports to be a note for eight , the maker, without the 
assent of the endorser, may insert the words hundred dollars ; and 
in an action by the holder to secure a debt to whom the note was 
made, the endorser cannot object to the insertion of such words. 
Boyd v. Brotherson, 10 Wend. 93. 

3. (Same.) In such a case, the question as to the sum intended to be 
inserted is properly submitted to a jury. Ib. 

4. (Same.) The maker of the note is a competent witness to prove 
such intention. Jb. 

5. (Fees of protest, on promissory note.) In an action against the en- 
dorser of a promissory note, the fees of protest are a proper item in 
the assessment of damages. Merritt v. Benton, 10 Wend. 116. 

6. (Drawn &c. by an agent.) A person may draw, accept or endorse 
a bill by his agent, and it will be as obligatory upon him as though 
it was done by his own hand; but the agent in such case must 
either sign the name of the principal to the bill, or it must appear 
on the face of the bill itself, in some way or another, that it was in 
fact done for him, or the principal will not be bound ; the particular 
form of the execution is not material, if it be substantially done in 
the name of the principal. Pentz v. Stanton, 10 Wend. 271. 


7. (Same.) Where the agent of a manufacturing establishment bought 
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— 


10. (Same.) 


11. (Same.) 


12. (Demand of payment.) A demand of payment of a check from 


a quantity of dye-stuffs for the use of the factory, without disclosing 
the name of his principal, and the bill of goods was made out, “ Mr. 
A. B., Agent, bought of,” &c. and he drew a bill of exchange on a 
third person, signing it 4. B., Agent, and the bill was subsequently 
protested, and an action to recover the price of the goods was 
brought against the principal ; it was held, that the principal could 
not be charged as drawer of the bill by his agent, the name of the 
principal not appearing on it, but that the plaintiff was entitled to 
recover under a count for goods sold, the jury being warranted 
under the facts of the case in saying that the goods were not sold 
on the exclusive credit of the agent. Ib. 


. (Same.) Whether in such case the goods are sold on the credit of 


the agent or on the responsibility of the principal, whoever he may 
be, is a question for the jury; but where that question was not 
submitted in a suit against the principal, and a verdict was found 
for the plaintiff, and the court were satisfied of the ultimate liability 
of the principal to the agent, they refused to set aside the verdict. 


Tb. 


. (Presentation of check.) A check on a bank for the payment of 


money, to charge an endorser, must be presented with all despatch 
and diligence consistent with the transaction of other commercial 
concerns ; and it was accordingly held, where a check was received 
in Schenectady on the 14th January, drawn on a bank in Albany, a 
distance of 16 miles from the former place, and between which 
places there is a daily mail, and not presented until the 6th Feb- 
ruary, that laches was imputable to the holder, and that the endorser 


was discharged. Mohawk Bank v. Broderick, 10 Wend. 304. 


It seems, had the check in this case been sent to Albany 
on the fifteenth day of January, and presented on the next day and 
notice given, the endorser would have been held liable. Jb. 

Although it is said that checks are like inland bills of ex- 
change, and are to be governed by the same principles, greater dili- 


gence is required in presenting them than in presenting bills of 
exchange. Ib. 


the drawee, must be shown in an action by the holder against an 
endorser, although the drawer had no funds in. the hands of the 
drawee, nor any reasonable expectation that his draft would be 
paid ; under such circumstances, in an action against the drawer, a 
demand would not be necessary. Jb. 


13. (Post-date.) A check post dated is not like a bill of exchange, 


payable on a particular day ; the only effect of its post date is, that 
it is payable on demand, on or after the day on which it purports to 
bear date. Ib. 
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14. (Reasonable time.) Inland bills of exchange and promissory notes 
payable on demand, must be demanded within a reasonable time ; 
what shall be deemed reasonable time, depends on the circum- 
stances of each particular case. Jb. 

15. (Same.) Whether a presentment is made within a reasonable 
time, is a question of law, where there is no dispute about the facts. 
Ib. 

16. (Action in name of promisee for the benefit of another.) Where a 
note is made payable to a bank by its corporate name, for the pur- 
pose of raising money upon it at such bank to pay and satisfy a 
particular debt, and the debtor procures a third person to become a 
joint maker of the note, who signs the same “ A. B., surety,” and 
the bank refuse to discount the note, the creditor for whose benefit 
the note was made, may, with the assent of the bank, maintain an 
action upon it in the name of the bank against the makers, although 
the note was not discounted at the bank in pursuance of the original 
intention. The Utica Bank v. Ganson and others, 10 Wend. 314. 

17. (Action of debt.) An action of debt on a promissory note may 
be maintained by an endorsee against the maker. Willmarth v. 
Crawford, 10 Wend. 341. 

18. (Void note in hands of endorsee.) A note given to an incorporated 
company for stock is valid in the hands of an endorsee without no- 
tice, notwithstanding the statutory provision forbidding directors of 
such companies to receive a note or other evidence of debt in pay- 
ment of any instalment actua!ly called in and required to be paid, 
where it is not affirmatively shown that the note was given for stock 
called in and required to be paid. Ib. 

19. (Authority to endorse, proof of.) In an action against a party 
sought to be charged as the endorser of a promissory note, where it 
is proved that the signature of the endorser ts not in the hand-writing 
of the party, but in that of the maker, it is competent to the plain- 
tiff, for the purpose of showing authority in the maker, and acqui- 
escence in the endorser, to prove that the defendant remained silent 
although he received notice of protest, was sued, suffered a default 
in pleading, and took no measures to defend the suit until after the 
maker absconded, and that the endorser had assumed the payment 
of other notes similarly situated. Weed v. Carpenter, 10 Wend. 
403. 

20. (Same.) It is for a jury to determine, in such a case, whether the 
drawer had authority or not, taking into view the connexion and 
relationship of the parties and the probable motives of the endor- 
ser. The maker in this case was the brother-in-law of the defend- 
ant. Ib. 

21. (Promise to pay by endorsee when exonerated.) Where an endorser, 
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on being called on for the payment of a note, avowed himself legally 
exonerated from its payment, but declared that he did not wish to 
take advantage of such exoneration, and promised to pay the note, it 
was held that the promise was valid, without further proof of the 
endorser’s knowledge that he had not been regularly charged. 
Leonard v. Gary, 10 Wend. 504. 

22. (Same.) It seems, that in such a case the endorser will be allowed 
to show that no demand had in fact been made of the maker, and 
that consequently the promise was made under a misapprehension 
of facts; but where, as in this case, sufficient time had elapsed for 
the demand, and the avowal of exoneration was distinctly made, 
including in it as well an admission of a demand as a want of no- 
tice, the defendant will be held to strict proof. Ib. 

23. (Same.) Where a note was payable after ten days notice, and no- 
tice was given, and before the expiration of the ten days the endor- 
ser of the note promised to pay it, telling the holder to give himself 
no uneasiness about it, as he would see him paid, it was held that 
the endorser was estopped from alleging want of demand and notice 
of non-payment. Ib. 

24. (Endorser.) Where the maker of a note promises to pay .4 lo the 
order of Band C,and B and C endorse the note, an action may 
be maintained against them by A upon such endorsement. /illis 
v. Green, 10 Wend. 516. 

25. (Construction.) In the construction of negotiable paper, courts 
look to the substance and meaning of the instrument, and if pos- 
sible, give effect to the intent of the parties. Ib. 

26. (Due-bill, when promissory note.) A due bill, i. e. a note in this 
form : “ Due A, B, $325, payable on demand,” is a promissory note 
within the statute ; the acknowledgment of indebtedness on its face 
implies a promise to pay, and the payment being in money absolutely. 
Kimball v. Huntington, 10 Wend. 675. 

27. (Assignee of chose in action.) An assignee of a chose in action will 
be protected in a court of law against the acts and declarations of 
the assignor subsequent to the assignment. 1b. 

28. (.4greement between endorsers.) Where a note for the payment of 
a sum of money was given by two individuals, and the payee en- 
dorsed it for the accommodation of the makers, and subsequently 
another person also endorsed it for the accommodation of the ma- 
kers, and a judgment was obtained upon the note against the last 
endorser, and it was then agreed between the makers and the en- 
dorsers that each should pay one fourth of the judgment, and that 
neither party should look to the other for any part so agreed to be 
paid by him: and the second endorser, in pursuance of such agree- 
ment, paid one fourth of the judgment, and brought bis suit against 
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the first endorser for moneys paid upon the note, it was held, that he 
was entitled to sustain his action, the agreement being without con- 
sideration, and therefore not obligatory. Keeler v. Bartine, 12 Wend. 
110. 

29. (Demand of payment—laches.) The acknowledgment of liability 
by the first endorser, and his agreement to pay one fourth of the 
note, being subsequent to a suit against him by the holders of the 
note, and judgment obtained therein after contestation, it was held, 
that in the suit by the second endorser, the jury were warranted in 
finding a demand of payment of the makers and notice of dishonor 
to the defendant ; or that the acknowledgment of liability was made 
with a full knowledge of laches, if any existed. Jb. 

30. (Release.) Where, upon the execution of a voluntary assignment 
by the makers of a note for the benefit of their creditors, the second 
endorser of the note executed a release to the makers, and subse- 
quently became fixed with the payment of the note, it was held, that 
the release having been executed before the maturity of the note, 
the second endorser was not barred by it from maintaining his ac- 
tion either against the makers or first endorser. Jb. 

31. (Consideration.) <A total failure of the consideration of a note 
may be given in evidence under the general issue without notice ; 
not so asto a partial failure. The People vy. Niagara C. P., 12 
Wend. 246. 

32. (Endorsement by feme covert.) A feme covert may make a valid 
endorsement of a note, given to her before marriage, by a name 
different from that of her husband, if the circumstances of the case 
be such as to warrant the presumption that the endorsement was 
made with the assent of the husband. Miller vy. Delamater, 12 
Wend. 433. 

33. (Same.) Such endorsement will be valid, notwithstanding that by 
an ante-nuptial contract she had assigned the note to a trustee for 
her benefit; if the endorsement be made with the knowledge and 
assent of the trustee. Jb. 

34. (Presentment for payment.) The endorsee of a bill of exchange, 
payable a certain number of days after sight, drawn in a French 
West India Island, on a mercantile house in Bordeaux, and transfer- 
red w the city of New York by the payee, need not present the bill for 
payment after protest for non-acceptance, notwithstanding that by the 
French code de commerce the holder is not excused the protest for 
non-payment by the protest for non-acceptance, and loses all claim 
against the endorser, if the bill be not presented for protest of non- 
payment. .ymar vy. Sheldon, 12 Wend. 439. 

35. (Same.) In such case the payee of the bill is bound to conform 
to the French law in respect te bills of exchange, to enforce his 
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remedies against the drawers; but not so the endorsee: he is only 
required to comply with the law merchant prevailing here, the en- 
dorsement having been made in the city of New York ; and accord- 
ing to which his right of action is perfect, after protest for non- 
acceptance. Jb. 

36. (Lex loci.) If the holder of a bill, subject to certain duties and 
obligations in reference to the law of the place where the bill is 
drawn or is made payable, wishes to impose the same obligations 
upon his endorsee, it behoves him to make a special endorsement, or 
the endorsee will incur no other obligations than what are imposed 
by the law merchant of the place where the endorsement is made. 
Ib. 

37. (Part-makers may sue as bearers.) Where creditors accepted a note 
from their debtor, signed by him and by several other persons as 
sureties, payable to a bank or bearer, and subscribed their own 
names underneath the other signers as makers, and procured the 
note to be discounted ata bank, which, when due, they were obliged 
to take up, if was held, that after such payment by them, they were 
remitted to their former rights, and might either maintain an action 
upon the note or transfer it to a third person, and thus give him a 
right of action against the orginal makers. Muir v. Demaree, 12 
Wend. 468. 

38. (Proof of consideration.) Where, on the settlement of an account 
a debtor gave to his creditor several securities in payment of an 
assumed balance, and amongst others a promissory note payable to 
a third person, and an action was subsequently brought upon the 
note by the assignees of the payee, who had been discharged as an 
insolvent; it was held, on the debtor showing that the true balance 
was greatly less than the assumed balance, that the onus probandi 
of showing how the payee came to the possession of the note, or 
rather the consideration given by him for it, was cast upon the plain- 
tiffs; and, omitting to do so, that the defendant was entitled to a 
deduction to the amount claimed as having been allowed on the 
settlement to the creditor beyond the amount actually due. Rogers 
v. Morton, 12 Wend. 484. 

39. (Accommodation endorser.) Where a member of a firm made a 
note in his own name, and procured a friend to endorse it for his 
accommodation, and then transmitted it to his firm, with directions 
to apply it to their own purposes, he being at the time greatly in- 
debted to his firm, and they transmitted the note to a creditor, to 
whom the firm was indebted beyond the amount of the note, with 
directions to collect it, and apply the proceeds to the credit of the 
firm, it was held that the creditor, to whom the note was last trans- 
ferred, was not entitled to maintain an action upon it against the 
endorser. Hart vy. Palmer, 12 Wend. 523. 
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40, (Acceptance.) By the revised statutes an acceptance of a bill of 
exchange is void, unless it be in writing; but even before this 
statutory provision, although a parol acceptance of a bill already 
drawn was good, a parol agreement to accept a bill to be drawn in 
futuro could not be enforced by an endorsee, between whom and 
the drawee no communication had passed, and who had not taken 
the bill upon the faith of such promise. Ontario Bank v. Worthing- 
ton, 12 Wend. 593. 

41. (Conditional acceptance. ) So, although after the bill has been 
passed, the drawee gives a conditional acceptance in writing to the 
drawer, which is shown to the holder, such holder cannot maintain 
an action upon the acceptance, not having taken the bill upon the faith 
of the acceptance. Ib. 

42. (Action by holder against acceptor.) Neither can the holder of a 
bill of exchange maintain an action upon it against the acceptor, 
where he has taken it for a pre-eristing debt, if there exist equities 
in the case which would prevent a recovery in an action by the 
drawer against the acceptor. Ib. 

13. (Agreement to accept.) A valid agreement to accept may be declared 
on as an acceptance. Ib. 

44. (Consideralion.) No consideration need be shown in the first in- 
stance to support an acceptance, or an agreement to accept a bill of 
exchange. Ib. 

BOND. 

(Of indemnity, when forfeited.) Where a party, three days after the 
purchase of a lot of land ata sheriff’s sale, entered into a bond 
that within a month thereafter he would give the obligee peaceable 
and quiet possession of the premises, and would indemnify and save 
him harmless against the claims which the defendant in the execu- 
tion might have to the lot, excepting the right to redeem, and the obli- 
gee entered and remained in possession of the lot for 14 months, 
and then the defendant in the execution sued him for the use and 
occupation of the land during that period and recovered a verdict 
for $140, it was held that the bond was forfeited, and that the obligor 
having had notice of the suit, was responsible for the amount of the 
recovery, and for the costs of the prosecution and defence of the 
suit. Holdgate vy. Clark, 10 Wend. 215. 

BONDS AND DEEDS. 

1. (Good in part.) Bonds and other deeds may, in many cases, be 
good in part, and void for the residue, where the residue is founded 
in illegality, but not malum in se. The United States v. Bradley, 
10 Peters, 343. 

2. (Same.) There is no solid distinction between bonds and other 
deeds containing conditions, covenants or grants, not malum in se, 
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but illegal at the common law; and those containing conditions, 
covenants or grants illegal by the express prohibitions of statutes. 
In each case the bonds or other deeds are void, as to such condi- 
tions, covenants or grants, which are illegal; and are good as to all 
others which are legal and unexceptionable in their purport. The 
only exception is, when the statute has not confined its prohibitions 
to the illegal conditions, covenants or grants ; but has expressly, or 
by necessary implication, avoided the whole instrument to all in- 
tents and purposes. 1b. 

BONDS GIVEN BY PUBLIC OFFICERS FOR THE PER- 
FORMANCE OF THEIR OFFICIAL DUTIES. 

(Construction of act of Congress, 1816.) The act of Congress of 1816 
nowhere declared that all other bonds not taken in the prescribed 
form shall be utterly void ; nor does such an implication arise from 
any of the terms contained in the act, or from any principles of 
public policy which it is designed to promote. A bond may, by mu- 
tual mistake or accident, and wholly without design, be taken in a 
form not prescribed by the act. It would be a very mischievous 
interpretation of the act to suppose, that under such circumstances 
it was the intendment of the act that the bond should be utterly 
void. Nothing but very strong and express language should induce 
a court of justice to adopt such an interpretation. Where the act 
speaks out, it would be our duty to follow it: where it is silent, it is 
a sufficient compliance with the policy of the act to declare the bond 
void as to any conditions which are imposed upon a party beyond 
what the law requires. This is not only the dictate of the common 
law, butofcommon sense. T'he U. States v. Bradley, 10 Peters, 343. 

CASE. 

1. (Damages in seduction.) Where, in an action on the case for the se- 
duction of a daughter, brought after pregnancy of the daughter but 
before the birth of the child, evidence was received of loss of service 
and expense incurred after the commencement of the suit, the court 
refused to set aside the verdict, where the cause of action was clearly 
established independently of such evidence. Stiles vy. Tilford, 10 
Wend. 338. 

2. (False representation to agent.) Case lies in the name of the principal 
for a fulse representation made to the agent, whether he be a factor, 
commission merchant or clerk. Raymond vy. Howland, 12 Wend. 
176. 

3. (Same.) Where case was brought for a false representation as to the 
credit of a house to which goods were shipped, by means of which 
the shipment was lost, it was held, that the action was properly 
brought in the name of A, the owner of the goods shipped, although 
B had made advances to an amount exceeding half the value of the 
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goods, had the control of the property, and had shipped it to the 
consignees ; it appearing that B apprised the consignees that he 
acted only as agent, though he did not disclose the name of his prin- 
cipal, And it was further held, that B, releasing his interest, was 
a competent witness for A. 1b, 

CASES CERTIFIED FROM THE CIRCUIT COURTS OF THE 
UNITED STATES ON A_ DIVISION OF OPINION BE- 
TWEEN THE JUDGES OF THOSE COURTS. 


1. (Questions susceptible of review.) Although the words of the act of 
congress are general, that whenever any question shall occur be- 
fore a circuit court, upon which the opinion of the judges shall be 
opposed, the point shall be certified, &c.; yet it is very certain that 
this cannot embrace every question that may arise in the progress 
of a cause, from its commencement. There may be many motions 
made in the different stages of a cause, before trial, that could not 
be brought here under a certificate of division ; such as motions for 
amendments, for commissions, for continnances, &c., and various 
other motions that arise in the progress of a suit; which, if brought 
up in this manuer, would occasion great delay and expens 
These, and all other questions resting in the discretion of the cir- 
cuit court, are not to be reviewed here. Davis v. Braden, 10 Pe 
ters, 226. 

2. (Same.) ‘The questions which may be certiffed, are those whicl 


may arise on the trial of a case, and are such as may be presente: 


upon the final hearing of a cause, or pleas to the jurisdiction of th: 
court. The motion in the present casi does not stand on stronger! 
grounds than a motion for a new trial; and it has been decided it 
this court, in the case of The United States v. Daniel, 6 Wheat 
542, 5 Cond. Rep, 170; that a division of opinion upon such a me 
tion cannot be brought here by a certilicate of a division of opinio 
in the circuit court; and the reason assigned is, that the granting 
or refusing a new trial is a mere matter of discretion ; and the re 


spi ad upon the re 
cord, is no sutlicient cause for a writ of error. The eflect of th 


fusal, although the grounds of the motion be 


division is, that the motion is lost: so in the present case, the effect 
of the division of opinion is, that the motion is lost, and the plaintifi 
is driven to a new suit. Jb. 


-_ 


. (Same.) The court do not mean to decide, definitively, that n« 

question can be brought here upon a certificate of a division of 
opinion, unless the point arose upon the trial of the cause; but are 
very much induced to think that such is the true construction of the 
act: but from the general words used, cases may possibly arise that 
we do not foresee. Ib. 


_ 


(Same; ejectment.) A question whether a plaintiff in ejeetment 
shall be permitted to enlarge the term in the demise, in an action 
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of ejectment, is one within the discretion of the court to which a 
motion for the purpose is submitted ; and cannot be certified to the 
supreme court, if the judges of the circuit court are decided in 
opinion on the motion, under the provisions of the act of congress 
of the 29th of April, 1802. Smith v. Vaughan, 10 Peters, 366, 

5. (Same; practice.) Questions respecting the practice of the circuit 
court in equity cases, which depend upon the exercise of the sound 
discretion of the court, in the application of the rules which regu- 
late the course of equity proceedings, to the circumstances of such 
particular case; are not questions which can be certified on a di- 
vision of opinion of the judges of the circuit court, under the act of 
102, chap. 32. Packer v. .Vivon, 10 Peters, 408. 

CHANCERY AND CHANCERY PRACTICE. 

1. (Variance between bill, or answer and proof.) A party is not allowed 
to state one case in a bill or answer, and make out a different one 
by proof. The allegata and probata must agree. The latter must 
support the former. Boone vy. Chiles, 10 Peters, 177. 


te 


Legal and equitable titles ; priority in time.) It is a general prin- 
ciple in courts of equity, that, where both parties claim by an equi- 
table title, the one who is prior in time is deemed the better in right ; 
and that where the equities are equal in point of merit, the law pre- 
vails. Jb. 

3. (Tenants of holder of legal title.) ‘The tenants in possession of land, 
of which the complainants claimed a conveyance of the legal title, 
were made parties to the proceeding by an amended bill; th 
original bill having charged that the land had been occupied by 
them for ten or twelve years, as the tenants of the holder of the 
legal title. They were not charged with fraud, nor were they 
placed in any such relation to the land. No case exists, as to the 
tenants, for the interference of a court of equity, whether they oc- 
cupied the lands as the tenants ¢ 


f the holder of the legal tile, as 
declared in the original hi l, or as tenants in possession under 
another: the complainants are to be supposed to have their remedy 
at law forthe recovery of the land, until they shall charge and show 
that the tenants obtained, and retain possession in conuavention of 
some equity subsisting between them and the complainants, Ringo 
v. Binns, 10 Peters, 269, 


os 


. (Bill of discovery.) Tle rule to be applied to a bill seeking a dis- 
covery from an interested party, is, that the complainant shall 
charge in his bill, that the facts are known to the defendant, and 
ought to be disclosed by him; and that the complainant is unable to 
prove them by other testimony: and when the facts are desired to as- 
sist a court of law in the progress of a cause, it should be affirma- 
tively stated in the bill, that they are wanted for such purpose. 
Brown vy. Swann, 10 Peters, 497. 
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5. (Same after a verdict at law.) The general rule is, that after a ver- 
dict at law, a party comes too late with a bill of discovery. There 
must be a clear case of accident, surprise or fraud, before equity 
will interfere. Such now is the established doctrine in England, 
and has been for a longer time the doctrine in the United States. 
And the doctrine, as applied to a case for relief from usury, is, that 
a defendant sued at law on a contract alleged to be usurious, will 
not be entitled to a bill of discovery if he suffers a verdict and judg- 
ment to be taken against him; and especially when he does so 
without making a defence at law. The reason of the rule is, that 
the proof of usury is a good defence at law: and when it is in the 
knowledge of the defendant, no satisfactory reason can be given 
why the discovery was not sought while the suit was pending. 
Ibid. 

CERTIORARL. 

1. (Party having no interest.) A party having no interest in the subject 
matter of proceedings had under the statute authorizing summary 
proceedings in certain cases, is not entitled to sue out a certiorari. 
Colden and wife v. Botts, 12 Wend. 234. 

2. (Costs.) On acommon law certiorari, neither party recovers costs 
against the other. Baldwin v. Wheaton, 12 Wend. 262. 

CHARGE OF THE COURT ON A TRIAL OF A CAUSE BE- 
FORE A JURY. 

(Expression of opinion by court.) A court may not only present the 
facts proved, in their charge to the jury, but give their opinion, as 
to those facts, for the consideration of the jury. But, as the jurors 
are the triers of facts, such an expression of opinion by the court 
should be so guarded as to leave the jury free in the exercise of 
their own judgments. They should be made distinctly to under- 
stand, that the instruction was not given as a point of law, by which 
they were to be governed; but as a mere opinion, as to the facts, 
and to which they should give no more weight than it was entitled 
to. The correctness of every charge must depend upon the phrase- 
ology used by the court. Tracy v. Swartwout, 10 Peters, 80. 

CIRCUIT COURTS. 

(Refusal to charge upon points of law, where no evidence of facts.) The 
circuit court was required to instiuct the jury upon points of law 
growing out of allegations of facts, of which there was no evidence. 
The refusal of the court to do so was correct. Clarke v. Kownslar, 
10 Peters, 657. 

COLLECTOR OF DUTIES ON IMPORTED MERCHANDISE. 

1. (Goods detained by collector.) The collector has a right to hold pos- 
session of imported goods until the duties are paid, or secured to 
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be paid, as the law requires. But, if he shall retain possession of 
the goods, and refuse to deliver them after the duties shall be paid, 
or bond given or tendered, for the proper rate of duties; he is liable 
for the damages which may be sustained by this refusal. Tracy v. 
Swartwout, 10 Peters, 80. 

2. (Not personally liable, under what circumstances.) A collector of the 
revenue is not personally liable in an action to recover back an ex- 
cess of duties paid, as collector, and by him in the regular or ordi- 
nary course of his duty paid into the treasury of the United States ; 
he, the collector, acting in good faith, and under instructions from 
the treasury department, and no protest being made at the time of 
payment, or notice not to pay the money over, or intention to sue to re- 
cover back the amount given him. Elliott v. Swartwout, T0 Peters, 
137. 

3. (Voluntary payment by mistake of law.) In case of a voluntary pay- 
ment by mere mistake of law, no action will lie to recover back the 
money. ‘The construction of the law is open te both parties, and 
each presumed to know it. Ib. 

1. (When collector personally liable.) The collector is personally liable 
in an action to recover back an excess of duties paid to him as col- 
lector, and by him paid over in the regular and ordinary course of 
his duty into the treasury of the United States; he, the collector, 
acting in good faith, and under instructions from the treasury de- 
partment ; a nolice having been given him at the time of payment, that 
the duties were charged too high, and that the party paying, so paid to 
get possession of his goods, and intended to sue to recover back the 
amount erroneously paid ; and a notice not to pay over the amount into 
the treasury. Ib. 

COMMERCIAL GUARANTEE. 

1. (Omission of notice of acceptance.) L., at Memphis, Tennessee, ad- 
dressed a letter to D. & Co. at New Orleans, stating that N. & D. 
wished to draw on them for 2000 dollars, saying, “ Please accept 
their draft, and I hereby guaranty the punctual payment of it.” In 
a letter of the same date, to one of the firm of N. & D., he says, 
“T send a guarantee for 2000 dollars. The balance I have no 
doubt your friend W. will do for you.” N. & D. drew a bill on D. 
& Co. for 4250 dollars, which they accepted; and, after having 
paid the draft, they gave notice to L. that they looked to him for 
the money. No notice was given by D. & Co. to L. that they in- 
tended to accept, or had accepted, and acted upon the guarantee 
before they paid the draft. The drawers of the bill did not reim- 
burse D. & Co. for any part of it. An action was instituted to re- 
cover 2000 dollars from L., being part of the bill for 4250 dollars. 
Held, that although the bill was drawn for 4250 dollars, the guar- 
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antee would have operated to bind L. for the sum of 2000 dollars 
included in it, if notice of the acceptance of it had been given by 
D. & Co.to L.; but having omitted to give such notice, or that they 
intended to accept, or had accepted and acted on the guarantee ; 
L. was not liable to D. & Co. for any part of the bill for 4250 dol- 
lars. Lee v. Dick, 10 Peters, 482. 


rw) 


. (Guarantee explained by accompanying letter.) If the guarantee stood 
alone, unexplained by the letter which accompanied it, it would 
undoubtedly be limited to a specific draft for 2000 dollars, and 
would not cover that amount in a bill for a larger sum: but the let- 
ter which accompanied it fully justifies the conclusion, that the de- 
fendant undertook to guaranty 2000 dollars in a draft for a larger 
amount. ‘The letter and guarantee were both written by the de- 
fendant, on the same sheet of paper, bear the same date, and may 
be construed together as constituting the guarantee. Ib. 

3. (Proof as to notice of intention to act under guarantee.) The same 
strictness of proof, as to the time in which notice of the intention 
to act under the guarantee, is to be given to charge a party upon his 
guarantee, as would be necessary to support an action upon the bill 
itself, when by the law of merchant a demand upon, and refusal by 
the acceptors must be proved in order to charge any other party 
upon the bill. ‘There are many cases where the guarantee is of a 
specific, existing demand, by a promissory note or other evidence 
of a debt, and such guarantee is given upon the note itself, or with 
a reference to it and recognition of it, when no notice would be ne- 
cessary. The guarantor, in such cases, knows precisely what he 
guaranties, and the extent of his responsibility: and any further 
notice to him would be useless. But when the guarantee is pros- 
pective, and to attach upon future transactions, and the guarantor 
uninformed whether his guarantee has been accepted and acted 
upon or not; the fitness and justice of the rule requiring notice is 
supported by considerations that are unanswerable. 1b. 

CONSTITUTIONAL LAW. 

1. (Escape of a slave from one state to another.) Where a slave escapes 
from one state into another, and is pursued by his owner and taken 
before a magistrate, and the magistrate, in pursuance of the law of 
congress, examines into the matter, and grants a certificate that the 
slave owes service or labor to the person claiming him, and allows 
the claimant to remove him to the state from which he fled, the 
claimant cannot be prevented from removing him by a writ de homine 
replegiando, sued out under the authority of a state law. Jack v. 
Martin, 12 Wend. 311. 

2. (Legislation on that subject.) The right of legislation on this subject 

belongs exclusively to the national government; and if such right be 
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conceded to have been originally concurrent, after the exercise of its 

power by the national government, all control over the subject by the 

slate governments necessarily ceases, so as to avoid the effects of ad- 
verse and conflicting legislation. In cases of collision, state laws 
yield to the superior authority of the laws of the general government. 

Ib. 

3. (Claimant—citizenship.) 'To entitle the owner of a slave to the ben- 
efit of the provisions of the constitution and laws of the United States 
in this respect, it is not necessary that he should be a citizen of the 
state from which the slave fled; it is only incumbent upon him to 
show, that under the laws of the state from which the slave escaped, 
he is entitled to the service or labor of the slave. Ib. 


— 


. (Arrest of fugitive slave.) It seems, that the owner, or his agent, may 
in the first instance, without process, arrest a fugitive slave. 1b. 
CORPORATIONS. 
1. (By-law of.) Where a by-law of an incorporated town forbids the 
hawking about or selling by retail meats within the bounds of the cor 
poration, except at the public markets and within certain distances 
thereof, the sale of a quarter of lamb toa grocer, at a place not 
within the allowed limits, and taking goods in payment, is a viola- 
tion of the ordinance, subjecting the seller to the penalty imposed. 
Village of Buffalo vy. Webster, 10 Wend. 99. 


Ow 


. (Same.) It seems that a stranger would be subject to such law, and 
that pro hac vice he would be deemed an inhabitant, and chargeable 
with notice of the law. Jb. 

COSTS. 

l. (Postage, &§c.) Postage, notarial seals, &c. cannot be taxed as 

costs. McMechen v. Story, 1 Bland, 186. 

2. (.duditor’s fees.) The auditor’s fees are a part of the costs, and may 
be recovered as such. Dorsey v. Hammond, 1 Bland, 467. 

COUNTERFEITING COIN. 

(Head pistareens.) The head pistareen is no part of the Spanish 
milled dollar. Such pistareen or piece of coin is not a silver coin 
of Spain, made current by law in the United States. United States 
v. Gardner, 10 Peters, 618. 

COURT OF CHANCERY. 

(Relief in case of forgery.) This court is in its institution and forms 
of procedure absolutely civil ; yet if relief be asked on the ground 
of fraud against an instrument, it may be shown to be a forgery.— 
Fornshill vy. Murray, 1 Bland, 424. 

COVENANT. 


1. (Damages.) In an action for breach of the covenant in a deed 
against encumbrances, where a moiety of the premises are sold by 
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virtue of a judgment against the grantor, the grantee is entitled to 
recover only the consideration of the purchase of the portion lost, 
the interest and costs, and not the enhanced value of the land in 
consequence of improvements: So held in this case, where the con- 
sideration was $125, and the enhanced value by reason of improve- 
ments was $1000. Dimmick v. Lockwood, 10 Wend. 142. 

2. (Same—fraud.) Where fraud is shown, the grantor is liable in an 
action on the case, to the full extent of the loss of the grantee. Jb. 
3. (Of warranty.) A covenant of warranty runs with the land and 
enures to the benefit of the assignee of the covenantee, who may 
bring an action for the breach of it in his own name, against the 

original covenantor. Suydam v. Jones, 10 Wend. 180. 

4. (Same—assignee.) An assignee of such a covenant is not affected 
by any equities existing between the original parties: thus, where 
premises were conveyed subject to a mortgage, and it was agreed 
at the time of the conveyance, that the grantee should assume the 
payment of the mortgage, and pay to the grantor only the difference 
between the amount thereof and the sum agreed on as the consid- 
eration of the conveyance, and that the covenants of warranty and 
for quiet enjoyment should not be considered to extend to the mort- 
gage, it was held, that such agreement could not be set up in bar to 
an action brought by the assignee of the covenantee who was evict- 
ed under the mortgage. Ib. 

5. (Same.) Such defence would not have been good, it seems, even in 
an action by the grantee, as it would be attempted to show by parol 
that the real contract was different from that expressed in the deed, 
and as a covenant under seal before breach cannot be discharged by 
a parol agreement. ‘To entitle the party to such a defence, he must 
show fraud, and even then it is questionable whether he can avail 
himself of it atlaw. Jb. 


6. (Same.) Constructive notice of the existence of an encumbrance 


derived from the registry of a mortgage, does not affect the right of 


the assignee to recover; and tw seems that actual notice would not 
vary the case. 1b. 
. (Same.) In asuit for breach of covenant of warranty, in a deed, 
where the defendant pleads no other plea than non est factum, the 
plaintiff, to entitle himself to a recovery, is bound only to prove the 
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execution of the deed; he cannot be required to prove the eviction 
by production of the record of the recovery against him or the writ 
of possession executed. Cooper v. Watson, 10 Wend. 202. 

8. (Same.) A covenantor in such case is not permitted to show title 
in himself at the date of his conveyance, if he had due and reason- 
able notice of the suit against the grantee of the covenantee, so as 
to enable him to attend to the defence. Jb. 
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9. (Seisin.) In an action of covenant for breach of the covenant of 
seisin, tt was held that the purchaser, having entered into possession 
of the premises conveyed, and occupied and enjoyed the same from 
the date of his conveyance, was not entitled to recover the full 
amount of the consideration money paid on the purchase, and that 
the defendant might show the value of the life estates of himself and 
wife for the purpose of regulating the amount of the recovery. Tan- 
ner v. Livingston, 12 Wend. 83. 

10. ( Rent.) A landlord cannot maintain an action of covenant for arrears 
of rent against a party occupying demised premises, charging him 
as assignee, When in fact such party never had an assignment of the 
lease. He must seek his remedy in another mode. Quackenboss v. 
Clarke, 12 Wend. 555. 

CREDITOR’S SUIT. 

]. (Allowance of interest.) Where a decree for a sale expressly or 
tacitly affirms the validity of the plaintiff’s claim, the allowance of 
interest upon it isa subject of further directions. Strike’s case, 1 
Bland, 70. 

2. (Parties in the bill.) It is not indispensably necessary that the bill 
should state, that the plaintiff sues as well for himself as others, it is 
sufficient that such appears to be the object of the suit. J6. 84. 

3. (Statute of limitations.) If the statute of limitations be not in some 
form specially relied on against a claim, it cannot be taken advan- 
tage of. Ib. 90. 

4. (Same.) The statute of limitations in bar of a claim brought in un- 
der the decree, may be relied on by any one of the original parties 


> 


or by aco-creditor. Jb, 93. 

CRIMINAL LAW. 

1. (Larceny.) Larceny may be committed by a man stealing his own 
property, where the intent is to charge another with the value of it. 
The People v. Palmer, 10 Wend. 165. 

2. (Same.) Where property is levied upon by a constable, he acquires 
a special property in it, and if stolen, it may be charged in an in- 
dictment or complaint as the property of the constable. Jb. 

3. (Embezzlement.) A slage driver, entrusted by his employers to carry 
money from one place to another, is a servant, who has obtained 
possession of property by virlue of his employment, within the mean- 
ing of the act making embezzlement of property punishable as for 
felonious stealing. The People v. Sherman, i0 Wend. 296. 

4, (Recognizance.) A party, bound to appear at a court of criminal 
jurisdiction and answer what shall be objected against him, forfeits 
his recogizance if he departs without leave ; it is no answer to a suit 
on the recognizance, that he appeared and was ready to answer, if, 
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at a subsequent day of the court, he did not appear when demand- 
ed. The People v. Stager, 10 Wend. 431. 

5. (Same.) The clause “that he shall not depart until discharged” is 
not necessary to be inserted in the recognizance, in respect to the 
charge upon which the recognizance is entered into; its use is to 
detain the party upon other charges that may be exhibited against 
him ; and if such other charges are presented, and the party is con- 
victed and refuses to appear after personal notice, the recognizance 
is forfeited. Jb. 

6. (Same.) If, however, after a recognizance is entered into, the party 
charged is arrested on a bench warrant issued upon an indictment for 
the same offence and he subsequently escapes, his bail are discharg- 
ed. Ib. 

7. (Same.) After such arrest, the proper course, it seems, would be for 
the public prosecutor to require new bail, or move for the commit- 
ment of the defendant. Ib. 

8. (Same.) A recognizance taken before two justices of the peace, for 
the appearance of a party indicted in a court of general sessions of 
a misdemeanor, is good and valid. The People v. Huggins, 10 Wend. 
464. 7 

9, (Same.) The statute requiring recognizances to be signed, only re- 
quires the signature of the cognizor. Ib. 

10. (Same.) It need not be positively averred in a suit on the recog- 
nizance, that the recognizance was filed in, or made a record of the 
court, in which it was returnable: it is sufficient on general demur- 
rer, that the declaration refer to it as a record of the court. Ib. 


11. (Receiving stolen goods.) In an indictment for receiving stolen 
goods, it is not necessary to allege that they were received upon any 
consideration passing between the thief and the receiver. The 
People v. Hopkins, 12 Wend. 76. 

12. (Accomplice.) Where the evidence against a party charged with a 
criminal offence is given by a suspected or impeached witness, an 
accomplice by his own confession, and the accused offers no proof 
of good character, the omission to do so, is a strong presumption of 
guilt, which may properly be taken into consideration by the jury. 
The People vy. Vane, 12 Wend. 78. 

CROP, 

1. (How treated in a case of specific performance.) On a bill for spe- 
cific performance, the defendant being unable to make a valid title, 
the plaintiff was directed to deliver possession, reserving to him the 
liberty to finish his crop of all kinds and to remove his crop and 
cattle. Rawlings v. Carroll, 1 Bland, 76, 

2. (Same.) Possession will not be delivered under the decree itself to 
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a party, or to a purchaser under it, where it would be attended with 
the loss of the then growing crop. Dorsey v. Campbell, 365 ; Chap- 
line v. Chapline, 364; Wright v. Wright, 1 Bland, 365. 

DAMAGES. 

1. (Attorney's services.) Evidence of the value of the services of an 
attorney, in getting rid of an illegal arrest, is not admissible in an 
action of false imprisonment brought for such arrest, where such 
expenses are not specially laid in the declaration; expenses thus 
incurred are not the legal and natural consequences of the act com- 
plained of. Strang v. Whitehead, 12 Wend. 64. 

. (Tender of stipulated damages.) A purchaser who has entered into 
a contract, agreeing to pay a specific sum of money as the price of 
land to be conveyed to him, cannot be relieved from the payment 
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thereof by the tender of a less sum, agreed upon in the contract as 
stipulated damages, to be paid in case of non-performance of the 
contract on his part. Ayers v. Pease, 12 Wend. 393. 

DEBTOR AND CREDITOR. 

1. (Creditor cannot split up his claim.) A creditor cannot be permitted 
to split up his claim and bring a separate suit for each part; or af- 
ter a decree to add in any way to itsamount. Strike’s case, 1 Bland, 
95. 

2. (Interest.) A debt will not be allowed to carry interest during the 
time the debtor has been restrained from paying. Chase vy. Man- 
hardt, 1 Bland, 343. 

DEDICATION OF PROPERTY TO PUBLIC USES. 

1. (Land dedicated to use of the city of New Orleans.) The vacant land 
in front of the city of New Orleans and on the Mississippi, was 
dedicated to the use of the city of New Orleans, before the cession 
of Louisiana to the United States, and having been so dedicated, 
did not become the property of the United States when Louisiana 
was ceded by France. The alluvion deposits from the river Missis- 
sippi belonged to the owners of the land bounding on the river, to 
which additions were so made. Vew Orleans v. The United States, 
10 Peters, 662. 

. (Right to use property dedicated to public uses need not be vested in a 
corporate body.) In order to dedicate property for public use, in 
cities and towns and other places, it is not essential that the right to 
use the same shall be vested in a corporate body. It may exist in 
the public, and have no other limitation than the wants of the com- 
munity at large. Ib. 

3. (Buildings on property so dedicated.) Uf buildings had been erected 
on lands within the space dedicated for public use, or grants of part 
of the same have been made by the power which had authority to 
make, and had made a dedication of the same to public use ; the 
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erection of the buildings and the making of the grants would not 
be considered as disproving the dedication, and the grants would 
not affect the vested rights of the public. Jb. 

DECREE. 

1. (When and how to be rescinded.) During the term decrees or orders 
may be altered or rescinded on motion or petition, but after only by 
bill. Burch y. Scott, 1 Bland, 120. 

2. (When set aside.) During the term an interlocutory decree may be 
set aside on appearance without answer, under the general powers 
of the court. Hepburn vy. Mollison, 1 Bland, 127. 

3. (Same.) A decree by default for more than is due may, after the 
term, if the plaintiff has lost no testimony, be set aside to let in a 
defence upon the merits. Burch y. Scott, 1 Bland, 129. 

4. (Where there are several defendants.) Whiere several defendants are 
jointly liable there must be a decree against all or none, and where 
several are bound to contribute there may be a decree over to en- 
force the contribution. Lingan v. Henderson, 275; Hodges v. Mul- 
likin, 1 Bland, 507. 

5. (Decree to stand as security for money due.) Where an annual sum 
is charged upon land, or a sum is stipulated to be paid periodically, 
the decree may order the payment of what is then due and be al- 
lowed to stand as a security for what may thereafter become due, 
which may be enforced in a summary way. Rebecca Owings’ case, 
1 Bland, 297. 

6. (In favor of whom opened.) A decree against severai will only be 
opened in favor of him who asks it. Hodges y. Mullikin, 1 Bland, 
507. 

DEED. 

1. (Delivery.) Where a debt of real estate was executed by one party, 
and a note signed by the other for the payment of a sum of money, 
the deed being the consideration of the note, and both papers were 
deposited with a third person, with directions to keep them until 
both parties should agree to have them exchanged ; tt was held, that 
such transaction did not constitute an absolute delivery of the deed, 
so as to enable the grantor to maintain a suit upon the note. Clark 
v. Gifford, 10 Wend. 310. 

2. (Escrow.) It is not necessary that the term escrow should be used 
when an instrument is delivered to a third person to prevent its 
taking immediate effect; that term evinces more clearly and dis- 
tinctly than any other the actual intention of the parties ; but where 
such intention is indicated in any other manner, effect will be given 
to it, unless the technical or legal phraseology employed by the 
parties renders it impracticable. 1b, 

8. (Same.) What the nature of the delivery was, whether absolute or 
conditional, and what were the actual intentions of the parties, are 
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questions of fact to be settled by a jury, where the evidence leaves 
any doubt upon the subject. Jb. 


. (Same.) Although adjudged cases seem to consider a declaration 


by the grantor, when he executes the instrument or delivers it to a 
third person, that he delivers it as his deed, as strongly indicating an 
intention that it shall take immediate effect, such a declaration is 
nevertheless but matter of evidence to be weighed in connexion 
with the other circumstances of the case, to determine the real 
character of the transaction. Ib. 

. (Delivery.) A deed of land takes effect only from its delivery ; al- 
though signed, sealed and acknowledged, if it be not actually deliv- 
ered by the grantor during his life, nothing passes by it. Jackson, 
ex dem, Hopkins v. Leek, 12 Wend. 105. 

. (Covenant—when a conveyance.) A covenant to sell, assign, release 
and transfer the interest of a party in a leasehold estate and in a 
partnership concern, will be adjudged a conveyance in presenti ; 
where from the provisions of the instrument it is manifest that it 
was the intent of the parties that it should so operate. Emery v. 
Hitchcock, 12 Wend. 156. 

JEMURRER. 

First defective pleading.) It is an established rule in demurrers, that 
although the pleading demurred to may be defective, the court will 
give judgment against the party whose pleading was first defective 
in substance. Sprigg v. The Bank of Mount Pleasant, 10 Peters, 
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JEVISE. 


Condition running with the land.) A devise of land to W. O. his heirs 


I 
l 


and assigns upon condition, that he, or the person to whom the 
estate may eventually pass, maintain or pay £60 a year for the main- 
tenance of Rebecca, is a condition which runs with, and gives her 
a particular interest in the land, not as a rent or an annuity, but for 
the payment of which he who takes and enjoys the land is person- 
ally liable. Rebecca Owings’ case, 1 Biand, 296. 

JOWER. 

. (Where widow elects to take the estate devised to her.) A widow who 
elects to take the estate devised to her in lieu of dower, is to be 
deemed a purchaser for a fair consideration to the value of her 
dower, and must have her claim sustained as a lien to that extent 
in preference to creditors. Margaret Hall’s case, 1 Bland, 203. 


2. (Where husband and wife join mn a mortgage.) If husband and wife 


join in making a mortgage, her dower can be affected only to the 
extent of the mortgage, and she may call upon the personal repre- 
sentative of the husband to discharge the mortgage. H. K. Chase’s 
case, 1 Bland, 227. 


15* 
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3. (When widow may have account of rents and profits.) In equity the 
widow may have an account of the rents and profits of her dower 
from the death of her husband, and costs if her claim be opposed. 
Ib, 231. 

4. (Interest on rents and profits.) The widow can only recover accord- 
ing to the actual value, and will be allowed interest on the rents and 
profits as they accrue. Jb. 231. 

3. (Where property is incapable of division.) Where the property is 
incapable of division, dower may be given in the form of a rent 
distrainable of common right. Jb, 233. 

6. (Conveyance of.) A widow before dower assigned, cannot convey an 
interest in the land in which she is entitled to dower. Siglar v. 
Van Riper, 10 Wend. 414. 

7. (What.) The dower which a widow is entitled to, in lands aliened 
by the husband during the marriage, is one third of the value at the 
time of alienation, and no more. Walker v. Schuyler, 10 Wend. 480. 

8. (Costs.) A widow who brings ejectment to recover her dower is 
entitled to costs, though the suit be brought before admeasurement of 
dower. Ib. 

EQUITY. 

1. (Relief in case of mistake or surprise.) Where by agreement a judg- 
ment is entered, to allow for payments, or upon a verdict obtained 
by surprise or mistake, equity will relieve. Chase v. Manhardt, I 
Bland, 348. 

2. (Superior equitable title.) The purchasers of land of which they 
Were ip possession, under a supposed legal title, obtained by their 
vendor by improper means, and which title was afterwards deelared 
to enure to the holders of the superior equitable title, who had failed 
to prosecute their claims for upwards of thirty years, were confirm 
ed in their titles, and adjudged to pay the purchase money of the 
land to the holders of the superior equitable tide. Boone vy. Chiles, 
10 Peters, 177. 

ERROR. 

(Duty of a plaintiff in.) It is incumbent on a plaintiff in error to make 
out an alleged error, elearly and satisfactorily. Every reasonable 
intendment should be in favor of a judgment of a court. Ventress 
v. Smith, 10 Peters, 161. 

ESCAPE, 

1. (Connived at by creditor.) Where a defendant in execution was seer 
off the limits on Sunday by his creditor, who held out inducements 
to him to remain off the limits until Monday, with the intent to fix 
the sheriff for the escape ; t was held, that the device of the creditor 
was fraudulent, and that he was not entitled to maintain an action 
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against the sheriff for the escape. Van Wormer v. Van Voast, 10 
Wend. 356. 

2. (Assent of officer to.) The assent of an officer to the escape of a de- 
fendant whom he has arrested does not affect the rights of the plain- 
tiff; and even the officer, if the process be mesne, may retake the 
defendant. Arnold vy. Frost, 10 Wend. 514. 

ESTOPPEL. 

1. (Party admitting title.) A party admitting the title to land to be in 
another, and agreeing to purchase, is estopped from setting up title 
in himself under a deed which he had held for six years previous 
to such admission ; and such estoppel extends to all claiming under 
him. Sayles v. Smith, 12 Wend. 57. 

2. (Widow of an alien.) The widow of an alien is entitled to recover 
dower in lands, against a party whose title is derived from her hus- 
band, although the husband, at the time be took a conveyance of 
the lands, was not entitled to take and hold real estate, and such 
conveyance was not subsequently affirmed by statute. Davis v. 
Darrow, 12 Wend. 65. 

3. (Verdict and judgment.) A verdict and judgment thereon, on a fact 
or title distinetly put in issue, may be pleaded by way of estoppel in 
another action between the same parties or their privies, in respect 
of the same fact or title. Etheridge v. Osborn, 12 Wend. 399. 

1. (Report of referees.) A verdict of a jury, or a report of referees 
upon a demand exhibited by a defendant as a set-off, and rejected 
by the jury or the referees, is conclusive upon the defendant, where 
the demand was the subject of set-off in such suit; but ¢f it appear 
that the claim rejected could not legally have been allowed, although fully 
proved, the former trial is no bar to an action brought for the recoy- 
ery of such demand. Beebe y. Bull, 12 Wend. 504. 

EVIDENCE, 

1. (Publication.) There is no publication of depositions, but all ob- 
jections are open and may be taken at the hearing. Strike’s case, 1 
Bland, 96, 

2. (.ditachment against witness.; The commissioners may summon 
Witnesses to testify, and on the commissioners certifying that the 
witness filed or refused to attend, an attachment against him may 
be ordered. Bryson vy. Petty, 1 Bland, 182. 

3. (Effect of a receipt.) A receipt is not in all cases conclusive, but 
that usually given for the purchase money and endorsed on a deed 
for land is evidence of the lowest order. Lingan v. Henderson, 1 
Bland, 249. 

4. (Examination of a co-plaintiff or co-defendant.) A co-plaintiff or a 
co-defendant may be examined as a witness if he has no interest in 
the matter, or none in that part of it as to which separate relief may 
be given. 1b, 268. 





176 Digest of American Cases. [Oct. 


5. (Certified copies from the land office.) Certified copies from the land 
office are deemed legal evidence. Cunningham v. Browning, 1 


Bland, 308. 


6. (In action against collector.) On the trial of an action against a col- 
lector of duties on merchandise for not having delivered goods to 
the importer, it appeared that the collector had insisted on a bond 
being given for a greater amount of duties than the goods were 
lawfuily subjected to. The plaintiff offered evidence to prove that 
he was unable to give the bond in the large amount required ; he 
had not made known this inability to the collector when the bond 
was insisted upon. ‘The evidence was properly refused. Tracy v. 
Swartwout, 10 Peters, 80. 

7. (Copies of records.) Copies of records of the proceedings in a state 
court, Which showed that a suit was still pending in the court where 
the copy was certified, but which were given at a period anterior to 
the trial of a case in which they were offered in evidence, and in 
the interval the case, from the course of the court in which it was 
depending, might have been decided, were allowed to be read in 
evidence ; from which the jury might infer, the suit was depending 
and undetermined. Hagan v. Lucas, 10 Peters, 400. 

8. (Hearsay.) The general rule is, that evidence, to be admissible, 
should be given under the .anction of an oath, legally administered ; 
and in a judicial proceeding, depending between the parties affected 
by it, or those who stand in privity of estate or interest with them. 
Hearsay is admitted in cases of pedigree, of prescriptive rights and 
customs, and some other cases of a public, or quasi public nature. 
In cases of pedigree, it is admitted upon the ground of necessity, or 
the great difficulty, and sometimes the impossibility of proving re- 
mote facts of this sort by living witnesses. But in these cases it is 
only admitted when the tradition comes from persons intimately 
connected, or in close relation with the family, or from sources of a 
kindred nature; which, in a general sense, may be said to import 
verity : there being no lis nota or other interest to affect the credit 
of their statement. Ellicott v. Pearl, 10 Peters, 412. 

9. (Mortgagee of property insured against fire.) The mortgagee of pro- 
perty insured against loss by fire, is a competent witness in an action 
against the insurers to recover a loss, alleged to have been sustained 

f by the destruction of the property insured. T'he Columbia Insurance 
Company v. Lawrence, 10 Peters, 507. 

10. (.4rmy registers.) ‘The army registers, published by the adjutant 
and inspector-general of the army, containing the general regula- 
tions of the army, which are delivered by the departments to the 
officers of the army, are not evidence to establish the pay and 
emoluments of officers in the service. These are fixed and deter- 
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mined by acts of congress. Wetmore v. The United States, 10 Pe- 
ters, 647. 

11. (Record.) <A record of a former verdict and judgment is admissi- 
ble in evidence, although between different parties, where the 
party sought to be affected by the evidence was a party to the 
former suit, in which it was sought to charge him as jointly liable 
with another, and which joint liability he contested on the former 
trial. Lawrence v. Hunt, 10 Wend. 80. 

12. (Agreement in relation to.; A party who agrees that his adversary 
may go imto evidence, inadmissible if objected to, cannot afterwards 
complain of the reception of such evidence, or of other proof of 
the same character; having established a law of his own, he must 
be content to abide by it. Rundell v. Butler, 10 Wend. 119. 

13. (Of official character.) Where a party is sued for neglect of duty 
as a public officer, his acts may be shown in support of the allega- 
tion that he holds such office, although there be record evidence of 
his appointment or election. Dean vy. Gridley, 10 Wend. 254. 

14, (Same.) So, 


particular road district, his acts and general reputation may be resort- 


where a party is sued as an overseer of ighways of a 


ed to, to show that there is such a district, although there be record 
evidence of its creation. Ib. 

15. (.Misdescription.) Where in an account presented in a justice’s 
court as part of the plaintiff’s declaration, the defendants are de- 
scribed as belonging to a particular association, e. g. The Pilot Line, 
the plaintiff is not precluded from proving his account against the 
defendants as belonging to an association known by the name of 
The Erie Canal Transportation Company, notwithstanding the mis- 
description in the account of the name or style of the association. 
Benson v. Brown and others, 10 Wend. 258. 

16. (Trespass against an officer.) In an action of trespass against an 
officer who justifies under a justice’s execution, evidence that the 
same officer fraudulently served the original process is not admissi- 
ble; the remedy of the party must be direct, either by action for a 
false return, or by writ of error: he cannot collaterally impeach the 
proceedings. Allen vy. Martin, 10 Wend. 300. 

17. (Exemplification of letters patent.) It is no objection to an exrempit- 
fication of letters patent, granted in 1787, that the name of the gov- 
ernor of the state pro tempore does not appear subscribed to it, and 
that the letters L. S., designating the place of the great seal, do not 
appear upon it; it being judicially known that at that period, and 
long after the seal was appended to patents, instead of being impres- 
sed upon their face ; and the legal presumption being that no patent 
would be issued or recorded, unless executed in due form of law. 
Williams v. Sheldon, 10 Wend. 654. 
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18. (Under general issue.) Where a plaintiff in his declaration in tres- 
pass in a justice’s court charges a defendant with having turned 
out his property to be sold on execution, the defendant may give evi- 
dence of the execution and the judgment upon which it issued, 
although only the general issue had been pleaded. Ingalls v. 
Sprague, 10 Wend. 672. 

19. (Admission of one of two payees.) The admission of one of two 
payees of a note, of the transfer of his interest in it to the other 
payee, is competent evidence to divest him of all contro] over it, 
where such admission is made at the conclusion of a settlement 
between the parties in reference to dealings and transactions of 
which the note in question formed a part. Kimball vy. Huntington, 
10 Wend. 675. 

20. (Deceased witness.) A plaintiff, on the second trial of a cause, can- 
not give proof of the testimony of a deceased witness, who, on the 
former trial, was called by the defendant, and on his cross-examina- 
tion gave evidence beneficial to the plaintiff, where the defendant 
shows that such witness, at the time of testifying, was interested in 
the event of the cause on the side of the plaintiff. Crary vy. Sprague, 
12 Wend. 41. 

21. (Same—interested.) Whether the defendant would be allowed to 
object to such testimony on account of the interest of the witness, 
where on the former trial the witness was called by the plaintiff, and 
where, on such objection being made, he might have been rendered 
competent by a release, quere. Ib. 

22. (Confirmation of impeached witness.) Evidence that a witness has 
on previous occasions given the same relation of facts, to which he 
testifies when examined on the trial of a cause, is admissible, where 
the witness is impeached either by adversary testimony, or upon cross- 
examination, or even upon direct examination, as where he admits that 
he was an accomplice in the crime of which he proves another to 
have been guilty. The People v. Vane, 12 Wend. 78. 

23. (Admissions of payee.) The admissions of the payee of a note 
while owner, cannot be given in evidence in an action by a subse- 
quent holder against the maker. Bristol v. Dann, 12 Wend. 142. 

24. (.Von-attendance of witness.) The non-attendance of a witness 
duly suppcenaed may be proved by parol; it is not necessary to pro- 
duce evidence of his non-attendance by production of the records of 
the court. Cogswell v. Meech, 12 Wend. 147. 

25. (Declarations of vendor.) The declarations of the vendor of a 
chattel, made subsequent to the sale, are not admissible in evidence 
to affect the title of the purchaser. prague v. Kneeland, 12 Wend. 
161. 


26. (Lost note.) A plaintiff is not allowed to give evidence of the con- 
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tents of a note, (sworn by him to be lost or destroyed) or to resort to 
proof of the original consideration of the note in support of his 
action, without accounting for the loss or destruction of the note, in 
such manner as to repel all inference of a fraudulent design in its 
destruction. Blade v. Noland, 12 Wend. 173. 


27. (Same.) Proof that the plaintiff deliberately and voluntarily burnt 
the note, will not authorize the introduction of inferior or secondary 
evidence. Ib. 

28. (Same.) Ex necessitate a party himself is allowed to prove the loss 
or destruction of a paper, preliminary to the introduction of second- 
ary evidence. Jb. . 

29. (Same—bond of indemnity.) A bond of indemnity, in cases of this 
kind, is necessary only where the note alleged to be lost is negotiable ; 
and its negotiability will not be presumed, but must be proved. Jb. 

30. (Agreement to indemnify.) Parol evidence of an agreement to in- 
demnify and save harmless a purchaser of personal property is ad- 
missible, although the agreement in respect to the sale is reduced to 
writing and contain no such stipulation, if the parol agreement be 
made subsequent to the execution of the written agreement. Brewster 
v. Countryman, 12 Wend. 446. 

31. (Written instruments destroyed.) Secondary evidence, in proof of 
written instruments shown to be destroyed, is inadmissible, if it ap- 
pear that better evidence than what is produced is within the power 
of the party ; thus, where a copy was taken of an agreement, and the 
party, instead of producing the copyist or accounting for his absence, 
proved his hand-writing, it was held that the evidence was insuffi- 
cient to authorize the admission of the copy. 1b. 

EXECUTION. 

1. (Room in a tavern used as a gaol.) A room ina tavern may be used 
as a gaol by the sheriff to confine a person under a ca. sa. 
v. Petty, 1 Bland, 188. 

2. (Liability of real estate.) Real estate not liable by the common law 
to be taken in execution and sold for debt, except at the suit of the 
State. Jones v. Jones, 445; Birchfield v. Brown, 1 Bland, 446. 

3. (Laability of money.) Money cannot be taken in execution, nor can 
money in the hands of a sheriff made under an execution from 
another court be ordered to be brought into this court. 
Jones, 1 Bland, 460. 

4. (Public stock, choses in action, §c.) Public stock, choses in action, 
&c. cannot be taken in execution ; but choses in action may be at- 
tached at law. Watkins v. Dorset, 1 Bland, 533. 


5. (Property once levied on.) Property once levied on, remains in the 
custody of the law, and it is not liable to be taken by another exe- 


Bryson 


Jones v. 
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cution, in the hands of a different officer; and especially by an offi- 
cer acting under a different jurisdiction. Hagan y. Lucas, 10 Pe- 
ters, 400. 

6. (When property placed in claimant's possession.) On the giving of 
the bond, the property is placed in the possession of the claimant. 
His custody is substituted for the custody of the sheriff. The pro- 
perty is not withdrawn from the custody of law. In the hands of 
the claimant, under the bond for its delivery to the sheriff, the pro- 
perty is as free from the reach of other processes, as it would have 
been in the hands of the sheriff. 1b. 

7. (Executions issuing from same and different jurisdictions.) Under 
the state jurisdiction, a sheriff having execution in his hands may 
levy on the same goods; and where there is no prior claim, on the 
sale of the goods, the proceeds should be applied in proportion to 
the sums named in the executions. And where a sheriff has made 
a levy, and afterwards receives executions against the same de- 
fendant, he may appropriate any surplus that shall remain after sat- 
isfying the first levy, by the order of the court. But the same rule 
does not govern where the executions, as in the present case, issue 
from different jurisdictions. The marshal may apply moneys col- 
lected under several executions, the same as the sheriff. But this 
cannot be done as between the marshal and the sheriff. Jb. 

SXECUTORS. 

1. (In what way they become creditors to the estate of testator.) If exec- 
utors have paid a debt to banks, or the banks have accepted their 
note in payment, in place of the notes of the testator, so that the 
executors became the debtors, and personally responsible to the 
banks; the only effect of this is, that the executors became the 
creditors of the estate instead of the banks, and may resort to the 
trust fund to satisfy the debt. Peter v. Beverly, 10 Peters, 532. 

2. (How far one liable for devastavit of another.) It is a well settled 
rule, that one executor is not responsible for the devastavit of bis 
co-executor, any farther than he is shown to have been knowing 
and assenting at the time to such devastavit or misapplication of 
the assets: and merely permitting his co-executor to possess the as- 
sets, without going farther and concurring in the application of 
them, does not render him answerable for the receipts of his co-ex- 
ecutor. Each executor is liable only for his own acts, and what he 
receives and applies; unless he joins in the direction and misap- 
plication of the assets. Jb. 

EXECUTORS AND ADMINISTRATORS. 

(Authority given to, must be strictly pursued.) Authority given to ex- 
ecutors and administrators to sell, is a personal trust, and must be 
strictly pursued ; and if they transcend their authority, in any es- 
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sential particular, their act is void. Ventress v. Smith, 10 Peters, 
161. 

EXTINGUISHMENT. 

(Acceptance of negotiable note.) It is a settled doctrine, that the ac- 
ceptance of a negotiable note for an antecedent debt, will not extin- 
guish the debt; unless it is expressly agreed that it is received as 
payment. Peter vy. Beverly, 10 Peters, 532. 

FOREIGN LAWS AND JUDGMENTS. 

1. (When statute to be set oul.) Where a plea was interposed setting 
forth a former recovery for the same causes of action in a court of 
the state of Vermont, and a satisfaction of the judgment there by 
appraisement of lands upon execution issued upon such judgment, i 
was held, that such satisfaction being by a course of proceeding un- 
known to the common law, the defendant was bound, if the proceed- 
ing was authorized by the statute law of the state of Vermont, to set 
forth the statute, so that the court might see that the proceedings 
had been conformable thereto; and that a general averment that 
the proceedings were according to the laws of the state of Vermont, and 
fully authorized thereby, was not sufficient. Holmes v. Broughton, 10 
Wend. 75. 

2. (Common law of a state.) This court cannot take judicial cogni- 
zance of any of the laws of our sister states at variance with the 
common law. Ib. 

3. (Same.) It seems, however, that upon a common law question the 
legal presumption is, that the common law of a sister state is similar 
to that of our own. Jb. 

FORFEITURES. 

1. (Goods forfeited—when right in vests.) Where, for the violation of 
an act of the legislature, a forfeiture of goods and chattels is im- 
posed, and a right to sue for such violation is given by statute, the 
right to the property does not ipso facto by the prohibited act being 
done, vest in the party to whom the property is given, but a pro- 
ceeding in a court of law must be had adjudging the forfeiture and 
declaring the party entitled to the property. Fire Department of 
-Vew York v. Kip, 10 Wend. 266. 

2. (Same.) And that such proceeding has not been had, may be ob- 
jected even by the officer who seized the property under the initia- 
tory proceeding, in an action against him by the party claiming to 
be entitled to the property as forfeit. 1b. 

FORMER RECOVERY. 

In an action by A against B for damages for the non-delivery of a 
quantity of wheat, i was held that a verdict and judgment in an at- 
tion by B against A, in which the plaintiff claimed to recover the 
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price of the wheat, alleging a delivery of part and a readiness as to 
the residue, was no bar to A’s right to recover, B having claimed to 
recover as well for rye and corn as for wheat sold, and it not appear- 
ing that any part of the verdict was for the wheat. This was so 
adjudged, although on the trial of B’s suit, the recovery for the 
wheat was contested on the ground that the plaintiff had failed to 
perform his part of the contract in reference to the same. Lawrence 
v. Hunt, 10 Wend. 80. 

FRAUD. 

1. (Conveyance by parent who is indebted at the time.) A voluntary 
conveyance by a parent who is indebted at the time, is of itself 
fraudulent as against creditors, although good between the parties. 
Hoye v. Penn, 32; Duvall vy. Waters, 1 Bland, 587. 

2. (How such conveyance will be treated in Equity.) Where the de- 
frauded party comes to have the conveyance set aside, equity will 
let it stand for what is really due, otherwise if he who takes under 
it comes to have it executed. Strike’s case, 1 Bland, 81. 

3. (When statute of frauds will be waived.) If the statute of frauds be 
not specially relied on, or nothing is said of it, it is waived, and the 
defendant cannot object to any proof because it is not in writing.— 
Lingan v. Henderson, 248 ; Ogden v. Ogden, 1 Bland, 288. 

4. (Consideration to be in writing.) The whole agreement, as well the 
consideration as the promise, must be in writing. Ogden v. Orden, 
1 Bland, 287. 

5. (Weakness of mind as an evidence of fraud.) Weakness of mind 
may be taken into consideration with other circumstances to shew 
fraud. Colegate D. Owing’s case, 1 Bland, 377—3890. 

6. (In sale of property.) Where a sale of property under an execution 
is brought about by the defendant, in concert with others, with the 
avowed object of defeating the interest of a third person in such 
property, such sale will be deemed fraudulent and void, although 
the execution be issued on a valid and unsatisfied judgment. Crary 
v. Sprague, 12 Wend. 41. 

7. (Same.) On a question of fraud in the sale of property, the declar- 
ations as well as the doings of the actors in the transaction, are 
competent evidence: the declarations give a character to the acts. 
Ib. 

FRAUDS, STATUTE OF. 

1. (Promise to pay the debt of another.) Where a party by a written 
instrument acknowledges to have received a deed conveying to a 
third person lands, to be paid for in a specified manner, and at the 
foot of the instrument promises to see the contract fulfilled, such 
promise is not within the statute of frauds, and may be enforced by 
action. Stymets and others vy. Brooks, 10 Wend. 206. 
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2. 


we 


* 
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(Consideration—in writing.) Where a factor was sued for the breach 
of warranty as to the quality of cotton sold by him, and his princi- 
pals, after issue joined in such suit, on his refusal to pay over to 
them a balance of the proceeds of such sale until indemnified 
against the damages and costs to which he might be subjected in 
consequence of such suit, addressed a note in writing to third per- 
sons, in which, after stating the existence of the suit, that the sale 
relative to which it was brought was made on their account, that 
they were of course liable for any damages that might be recovered, 
and were desirous of providing a full indemnity to their factor, they 
authorized and requested the persons to whom the note was ad- 
dressed to pay to their factor all such sums of money as he might 
be required to pay, as well for any damages that should happen to 
be recovered against him in the suit, or otherwise in relation to the 
sale of the cotton, as also all costs and charges to which he might 
necessarily be put in that behalf, the advances to be made from time 
to time as occasion might require, or otherwise at the election of 
the factor, charging such advances to the account of the principals ; 
and the persons to whom the note was addressed, endorsed thereon 
and signed an engagement in this form: * We will promptly comply 
with the request of Messrs. L. M. & Sons as contained in the within 
order,” which was delivered to and accepted by the factor, and upon 
the receipt of which he paid over the balance due to his principals ; 
il was held, that the promise of such third persons was valid within 
the statute of frauds ; that the implied agreement on the part of the 
factor to continue the defence of the suit, and make the necessary ad- 
vances in the progress of the same, was a good and sufficient con- 
sideration to render the promise of such third persons binding ; and 
that the consideration being necessarily to be implied from the terms 
of the instrument, must be considered as in writing within the mean- 
ing of the statute. Rogers and others v. Kneeland, 10 Wend. 218. 
Agreement to be performed within a year.) An agreement between 
overseers of the poor and an individual that the latter shall support 
a bastard child until it arrive to the age of 5 or 6 years, or as long 
as the child should be chargeable to the town, at a stipulated price 
per week, the payment for the support to be made weekly if desired, 
is not within the statule of frauds avoiding agreements not to be 
performed within one year from the making thereof. M’Lees v. 


Hale, 10 Wend. 426. 


. (Original promise.) A promise to pay the debt of a third person, 


in consideration of the promisee surrendering property levied upon 
by execution, is an original undertaking, and need not be in writing 
to render it valid. Mercein vy. Andrus, 10 Wend. 461. ; 
(Undertaking for the default of another.) The undertaking of A, 
that he will guarantee and become security for any amount in sil- 
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ver, not exceeding a certain sum, which B may from time to time 
during two years put into the hands of C for the purpose of being 
manufactured into work, and that if C. refuses, he will pay any 
deficiency, is a good and valid agreement within the statute of 
frauds ; the consideration, the delivery of the silver to C for the 
purpose expressed, sufficiently appearing on the face of the agree- 
ment. Marquand v. Hipper, 12 Wend. 520. 


D> 


(Memorandum of auctioneer.) The memorandum of contract of sale 
of an auctioneer must be made in a sale book at the time and place of 
sale, or the contract cannot be enforced; it is not enough that a 
minute in pencil be made at the place of sale of the sums bid and 
of the name of the highest bidder, although an entry be immediately 
thereafter made in a sale book, setting forth all the particulars pre- 
scribed by statute, if such entry be made at a place different from that 
where the sale was had. So held in this case,in which the auctioneer, 
immediately after the sale of a brig at the Merchants’ Exchange in 
New York, went to his counting room, in a different building in the 
same street, and there made the entries in his sale book. Hicks vy. 
Whitmore, 12 Wend. 548. 


7. (Same.) JE seems that the entries of an auctioneer of sales effected 


~ 


by him, ought to be made in a book, called a sale book, exclusive ly 
appropriated to such entries. 1b. 

8. (Same.) The entry in the sale book of the name of an agent, factor, 
consignee, or of any person having legal authority to sell, is a com- 
pliance with the requirement of the statute that “the name of the 
person on whose account the sale is made” shall be entered. Jb. 


9, (Same.) An action upon the contract may be maintained by the 
owners of the property, although their names be not mentioned in 
the entry of the memorandum of contract of sale. Jb. 

GRANT AND GRANTOR. 

(Issuing of a grant not conclusive evidence of a right in the power which 
issued it.) It would be a dangerous doctrine to consider the issuing 
of a grant, as conclusive evidence of a right in the power which 
issued it. On its face it may be conclusive, and cannot be contro- 
verted ; but if the thing granted was not in the grantor, no right 
passes to the grantee.  Vew Orleans v. The United States, 10 Peters, 
662. 

HIGHWAYS. 

(Dedication of.) Lands adjoining a public highway, remaining unen- 
closed, are considered as dedicated to the public use, and no action 
will lie by the owner againet any person travelling over them. Cleve- 
land y. Cleveland, 12 Wend. 172. 

HUSBAND AND WIFE, 

1. (When wife may answer separately.) If she apprehends he will not 
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make a proper defence for her, she may as of course obtain leave 
to answer separately. Lingan v. Henderson, 1 Bland, 270. 


2. (Agreements between, during coverture.) Agreements between hus- 
band and wife, during coverture, for the transfer by him of property 
directly to the latter, are undoubtedly void at Jaw. Equity exam- 
ines them with great caution before it will confirm them. But it 
does sustain them when a clear and satisfactory case is made out, 
that the property is to be applied to the separate use of the wife ; 
where the consideration of the transfer is a separate interest of the 
wife, yielded up by her for the husband’s benefit, or of their family ; 
or which has been appropriated by him to his uses; where the hus- 
band is in a situation to make a gift of property to the wife, and 
distinctly separates it from the mass of his property for her use. 
Either case equity will sustain, though no trustee has been inter- 
posed to hold for the wife’s use. Wallingsford v. Allen, 10 Peters, 


D83. 


3. (Wife acting as agent.) A wife, in the absence of her husband, may 
hire out the horse of her husband, and trover will not lie for the 
posse ssion thus obtained, unless it be shown that the husband had 
constituted some other person his agent, to take charge of his prop- 
erty in his absence. Church v. Landers, 10 Wend. 79. 

1. (Property of husband bought by trustee of wife.) Personal property 


of the husband, bought in at a sheriff’s sale by a trustee of the wife 

with trust funds belonging to her, and left with the wife who resides 

with her husband, is not subject to the debts of the husband: where 

there is no pretence of fraud in the purchase, no allegation that the 

act of leaving the property with the wife was fraudulent, or done 

with the intent to defraud the creditors of the husband, and no evi- 

dence that the husband ever exercised acts of ownership over the 
property, or in any manner intermeddled with it; so held, where 
such purchase was made in 1817, and the property was levied upon 
as long subsequent as 1829, under an execution against the husband. 
Quick vy. Garrison, 10 Wend. 335. 

IMPROVEMENTS. 

1. (Mortgagee allowed for.) A mortagee in possession may be allowed 
for repairs and lasting improvements. Rawlings v. Stewart, 1 
Bland, 22. 

2. (Bona fide possessor.) A bona fide possessor ignorant of his adver- 
sary’s title, may be allowed for such improvements as enhance the 
value of the property. Strike’s case, 1 Bland, 76. 

3. (Mala fide possessor.) A mala fide possessor can have no claim to 
any such allowance, 77.. McKomb v. Kankey, 1 Bland, 363. 

4. (Mala fide meddler.) A mala fide meddler cannot be allowed any 

16* 
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thing for taxes, &c. in relief of the property any more than for im- 
provements. Strike’s case, 1 Bland, 83. 

INFANT AND INFANCY. 

(Prochein ami.) In a suit by an infant, a prochein ami must be ap- 
pointed before the suing out of process. Wilder v. Ember, 12 Wend. 
191. 

INJUNCTION. 

1. (On terms—amendment of bill.) Where an injunction has been 
granted on terms, leave to amend the bill will only be granted with- 
out prejudice to those terms. .McMechen vy. Story, 1 Bland, 184. 

2. (Commissioners cannot be enjoined from laying out a new street.) The 
discretionary power of commissioners to lay out a new road or 
street cannot be restrained by injunction. Worthington v. Bicknell, 
187 ; Diffenderffer vy. Hillen, 190; Pascault v. The Commissioners of 
Baltimore, 1 Bland, 584. 

. (When the chancellor is absent from the city where the court is held.) 
When the chancellor is absent from the city where the court is 


OO 


held, an injunction may be issued with the sanction of a disinter- 
ested solicitor, subject to the approval of the chancellor. Stewart v. 
Berry, 1 Bland, 191. 


{Where the facts of plaintiff's equity are positively denied.) If the 


_~ 


facts on which the plaintiff’s equity rests are positively denied, 
the injunction must be dissolved. Gibson vy. Tilton, 1 Bland, 355. 

INQUIRY, WRIT OF. 

1. (Evidence.) In an action for false imprisonment on the assessment 
of damages by writ of inquiry after a default, evidence denying th 
cause of action, or tending to show that no right of action exists, is 
inadmissible in mitigation of damages. Foster v. Smith, 10 Wena. 
377. 

2. (Same.) Damages in such case must be assessed on the assumption 
that the trespass complained of has been committed. Jb. 

INSURANCE. 

1. (Notice by assured.) In an action on a policy of insurance against 
fire, where the conditions annexed to tie policy and referred to 
therein require that the assured, sustaining loss or damage by fire, 
shall forthwith give notice thereof to the insurer, it seems, that it is 
necessary to aver that notice was forthwith given, or the declaration 
will be held bad on demurrer, or the judgment will be arrested after 
verdict. Inman v. Western Insurance Company, 12 Wend. 452. 

2. (Same.) At all events, an averment of notice on the second of April, 
of the destruction of insured property by fire on the twenty-third of 
February previous, is not good. Ib 

3. (Same.) The provision in the condition of a policy that notice shall 
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be forthwith given, wz seems, will be construed as imposing no more 
than due diligence, under all the circumstances of the case; but 
there must be no laches or unnecessary procrastination or delay in 
the giving of the notice. Jb. 

4. (Prohibited goods.) An insurer is liable for damages sustained in 
consequence of the seizure and detention of a vessel and cargo by 
reason of prohibited goods found on board, belonging to the master, 
shipped by him for the purpose of being smuggled, notwithstanding 
the clause in the policy that the assurer shall be free from charge, 
in consequence of seizure or detention for, or on account of any 
illicit or prohibited trade. American Ins. Co. v. Dunham, 12 Wend. 
463. 

. (Warranty.) The warranty extends only to the acts of the assured, 
and of those acting with his knowledge and consent. Jb. 

}. (Equitable interest.) A bona fide equitable interest in property, of 
which the legal title is in another, may be insured under the general 


~ 


-_ 


name of property, or by a description of the thing insured, unless 
there be a false affirmation or representation, or a concealment after 
inquiry of the true state of the property; and the applicant for in- 
surance is not bound to state the particular interest he has in the 
premises to be insured, unless specially inquired of by the assurer. 
Tyler vy. Etna Ins. Co., 12 Wend. 507. 


~ 


. (Previous insurance.) The condition in a policy of insurance, that 
notice of all previous insurances upon the property insured shall be 
given or the policy to be void, applies only to previous insurances 
effected by the assured or his assigns ; and not to previous insurances 
by the former owners of the property. Jd. 


y 


. (Same.) A new trial will be granted where the judge, instead of 
submitting the question to the jury whether the concealment of the 
fact of a previous insurance was or was not material to the risk of a 
subsequent insurance, charged them that knowledge by the assured 
of a previous insurance and neglect to disclose the fact, was such 
a concealment of a fact material to the risk as avoided the second 
policy. Tb, 

INTEREST. 

A party receiving money belonging to another and refusing to pay it 
over, is chargeable with inerest, although hé has a set-off and the 
precise amount due from him is not liquidated previous to the com- 
mencement of the suit. Greenly vy. Hopkins, 10 Wend. 96. 

JUDGMENT. 

1. (From what time it operates.) At common law as between party 

and party, a judgment binds from the first day of the term ; but as 

against third persons it only operates as a lien upon the real estate 
from the day on which it is signed, and upon the personalty from 
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the day on which the fiert facias is put into the hands of the sheriff. 
Jones v. Jones, 1 Bland, 448. 

2. (In favor of the State.) A judgment in favor of the State operates 
as a lien upon lands from the commencement of the suit. 1b. 445. 

JUDGMENT AND EXECUTION. 

(Sheriff’s duty.) It is the duty of a sheriff to levy an execution regular 
upon its face; and it is no excuse for his omission, that the sum 
specified in it varies from the amount for which the judgment is 
rendered. Parmelee y. Hitchcock, 12 Wend. 96. 

JUDICIAL PROCEEDINGS. 

l. (Presumption in favor of.) There is no principle of law better set- 
tled, than that every act of a court of competent jurisdiction, shall 
be presumed to have been rightly done till the contrary appears. 
This rule applies as well to every judgment or decree rendered, in 
the various stages of their proceedings, from the initiation to their 
completion ; as to their adjudication that the plaintiff has a right of 
action. Every matter adjudicated becomes a part of their record ; 
which thenceforth proves itself, without referring to the evidences 
on which it has been adjudged. Voorhees v. The Bank of the United 
Slates, 10 Peters, 449. 


. 
we 


Same.) That some sanctity should be given to judicial proceed- 
ings; some time limited, beyond which they should not be ques- 
tioned ; some protection afiorded to those who purchase at sales by 
judicial process; and some definite rules established, by which 
property thus acquired may become transmissible, with security to 
the possessors: cannot be denied. In this country particularly, 
where property, Which within a few years was but of little value, 
in a wilderness, is now the site of large and flourishing cities; its 
enjoyment should be at least as secure, as in that country where its 


value is less progressive. 1b. 


~ 


. (Time within which an objection should be made.) It is among the 
elementary principles of the common law, that whoever would 
complain of the proceedings of a court, must do it in such time as 
not to injure his adversary by unnecessary delay in the assertion of 
his right. If he objects to the mode in which he is brought into 
court, he must do it before he submits to the process adopted. If 
the proceedings against him are not conducted according to the 
rules of law and the court, he must move to set them aside for ir- 
regularity: or, if there is any defect in the form or manner in 
which he is sued, he may assign those defects specially, and the 
court will not hold him answerable till such defects are remedied. 

jut if he pleads to the action generally, all irregularity is waived ; 
and the court can decide only on the rights of the parties to the 
subject matter of controversy ; their judgment is conclusive, unless 
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it appears on the record that the plaintiff has no title to the thing 
demanded, or that in rendering judgment they have erred in law. 
All defects in setting out a title, or in the evidence to prove it, are 
cured ; as well as all irregularities which may have preceded the 
judgment. Jb. 

4, (Same.) So long as a judgment remains in force, it is in itself evi- 
dence of the right of the plaintiff to the thing adjudged, and gives 
him a right to process to execute the judgment. The errors of the 
court, however apparent, can be examined only by an appellate 
power: and by the laws of every country, a time is fixed for such 
examination, whether in rendering judgment, issuing execution, or 
enforcing it by process of sale or imprisonment. No rule can be 
more reasonable, than that the person who complains of an injury 
done him, should avail himself of his legal rights in a reasonable 
time, or that that time should be limited by law. Ib. 


I | 


(Distinction between error in judgment and usurpation of power.) The 
line which separates error in judgment from the usurpation of 
power is very definite: and is precisely that which denotes the 
cases where a judgment or decree is reversible only by an appellate 
court, or may be declared a nullity collaterally, when it is offered in 
evidence in an action concerning the matter adjudicated, or pur- 
porting to have been so. In the one ease, it is a record importing 
absolute verity ; in the other, mere waste paper: there can be no 
middle character assigned to judicial proceedings, which are irre- 
versible for error. Such is their effect between the parties to the 
suit ; and such are the immunities which the law affords to a plain- 
tiff who has obtained an erroneous judgment or execution. Jb. 
JURISDICTION. 

1. (Upon whom burden of proof lies.) The onus probandi of the 
amount in controversy, to establish the jurisdiction in a case 
brought before the supreme court by writ of error, is upon the 
party seeking to obtain a revision of the case. He must prove that 
the value exceeds 2000 dollars, exclusive of costs. In this case, the 
matter in question is the ownership of one negro woman and two 
children, who are slaves, and it is not supposed their value can be 
equal to thatsum. The writ of error was dismissed. Hagan v. 
Foison, 10 Peters, 160. 

2. (Circumstances necessary to give Supreme Court appellate jurisdiction.) 

In the interpretation of the twenty-fifth section of the act of 1789, 

it has been uniformly held, that to give the supreme court appellate 

jurisdiction, two things should have occurred and be apparent in 
the record: first, that some one of the questions stated in the sec- 
tion did arise in the court below ; and secondly, that a decision was 
actually made thereon by the same court in the manner required by 
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the section. If both of these do not appear on the record, the ap- 
pellate jurisdiction fails. It is not sufficient to show that such a 
question might have occurred, or such a decision might have been 
made in the court below. It must be demonstrable that they did 
exist, and were made. Crowell v. Randell, 10 Peters, 368. 

(Same.) It has been decided, that it is not indispensable that it 
should appear on the record in totidem verbis, or by direct and pos- 
itive statement, that the question was made, and the decision given 
by the court below on the very point; but that it is sufficient, if it 
is clear, from the facts stated, by just and necessary inference, that 
the question was made, and that the court below must, in order to 
have arrived at the judgment pronounced by it, have come to the 
very decision of that question as indispensable to that judgment.— 
Ibid. 

(Same.) In order to bring a case for a writ of error or an appeal to 
the supreme court, from a court of the highest jurisdiction of any 
of the states, within the twenty-fifth section of the judiciary act; it 
must appear on the face of the record: Ist, That some one of the 
questions stated in that section did arise in the state court. 2d, 
That the question was decided by the state court, as required in the 
same section. It is not necessary that the question should appear 
on the record to have been raised, and the decision made in direct 
and positive terms, ipsissimis verbis; but it is sufficient if it appears 
by clear and necessary intendment that the question must have 
been raised, and must have been decided in order to have induced the 
judgments. It is not sufficient to show that a question might have 
arisen or been applicable to the case; unless it is farther shown on 
the record that it did arise, and was applied by the state court to 
the case. Ib. 


LANDLORD AND TENANT. 

1. (Use and occupation.) A tenant in common of real estate, who takes 
a lease of the moiety of his co-tenant for a term, subject to a spe 
cified rent, and continues in possession of the premises after the 
expiration cf the term, will not be considered as holding over under 
the lease, and thus liable in an action of assumpsit for use and occu- 
pation ; the presumption of law being that he is in possession under 
his own title, and such presumption will prevail, unless there be evi- 
dence that he holds as tenant to his co-tenant. McKay v. Mumford, 
10 Wend. 351. 

2. (Common of estovers.) Common of estovers cannot be apportioned. 


Where a farm entitled to estovers is divided by the act of the party 
among several tenants, neither of them can take estovers; they be- 
long to the whole farm as an entirety, and not to parts of it; and as 
the owner of no one portion of the farm entitled to common, can 
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enjoy the right, it is necessarily extinguished and can be revived only 
by a new grant. Van Rensselaer v. Radcliff, 10 Wend. 639. 


3. (Same.) Where common of estovers by operation of law, as by de- 
scent, devolves upon several, they cannot enjoy the right in severalty, 
but may unite in a conveyance and vest the right in one individual. 
Ib. 

4. (Common of pasture.) Common of pasture, whether appendant or 
appurtenant, it seems is apportionable. Ib. 

5. (Same.) If a commoner purchase a part of the lands out of which 
the common is to be taken, the right of common is lost. Jb. 

LEGACIES. 

1, (By creditor.) A legacy by a creditor to the wife of the debtor, is 
not a satisfaction of the debt due the testator. Clarke v. Bogardus, 
12 Wend. 67. 

2. (When payment.) It seems, that the doctrine that a legacy operates 
as the payment of a debt, applies only where the testator is the 
debtor and the legatee is the creditor ; and that even then it is not to 
be deemed a satisfaction of a pre-existing debt, unless it appears 
to have been the intention of the testator that it should so operate. 
Ib. 

3. (Same.) Where a legacy is left to the testator’s debtor, and the debt 
is less in amount than the legacy, the legatee is considered to have 
so much of the assets in his hands as the debt amounts to, and con- 
sequently to be satisfied pro tanto; and where the debt exceeds the 
legacy, the executors of the testator are entitled to retain the legacy 
in part discharge of the debt. Jb. 

4, (Same.) The acceptance of a legacy will not operate as the extin- 
guishment of a debt due from the testator to the legatee, unless the 
circumstances of the case are such as to warrant the conclusion 
that such was the tention of the testator. Mulheran’s Ex’rs. v. 
Gillespie, 12 Wend. 349. 

LIMITATIONS, STATUTE OF. 

(Where demand of a surety accrues.) Where a surety, an accommodation 
endorser, pays part of a judgment obtained against him and gives 
his note for the balance, which is accepted by the plaintiff in satis- 
faction of the judgment and in full of his claim, the cause of action 
of such surety against his principal to recover as for money paid is 
perfect, and the statute of limitations begins to run; so that, under 
the circumstances of a given case, a plea of actio non accrevit will 
bar a recovery by the surety against the principal, although, count- 
ing from the time of the actual payment of the note thus given for 
the balance, the statute would be no bar. Rodman vy. Hedden, 10 
Wend. 498. 
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LUNATIC. 

1. (Among several co-plaintiffs.) A lunatic cannot sue by prochein 
amy ; but without being so found lunatic may, under circumstances 
come in with other persons as co-plaintiffs, who may be appointed 
to receive the relief as her trustees. Rebecca Owings’ case, 1 Bland, 
293—295, 

2. (Guardian.) Although a father may appoint a guardian to his in- 
‘fant child, yet he cannot appoint a guardian of his adult lunatic 
child. Jb. 295. 

3. (When suit has been dismissed through undue influence.) A suit 
which has been dismissed by undue influence upon a plaintiff in 
her dotage, may be reinstated and conducted by her solicitors.— 
Colegate D. Owings’ case, 1 Bland, 372. 

4, (Maxim as to self-stultification rejected.) The maxim of the English 
law, that no man of full age shall be in any plea to be pleaded by 
him, received by the law to stultify himself and disable his own 
person, considered and rejected. 1b. 376. 

5. (Specific performance decreed of a lunatic’s contract.) The becoming 
a lunatic does not release a contracting party from his liability ; and 
therefore the court may appoint a trustee to convey in his name in 
specific performance of his contract. Jb. 405. 

MANDAMUS. 

1, (dlternative.) In an alternative mandamus, the relator sets forth his 
title, or the facts upon which he relies for the relief sought, and by 
it the defendant is required to do the particular act asked for, or to 
show cause. Commercial Bank of Albany v. Canal Commissioners, 
10 Wend. 25. 

2. (Statement of relator’s title.) The title of the relator to the relief 
asked must be clearly and distinctly stated in the alternative man- 
damus, so that the facts alleged may be admitted or traversed ; it is 
not enough to refer in the writ to the affidavits and other papers on 
file, on which the order for the mandamus was made: such refer- 
ence is allowable to show the amount of a sum of money claimed, 
but not the right of the relator thereto. Jb. 

3. (Defective.) If the writ is defective, either in form or substance, the 
defendant may move to quash it. Jb. 

4. (Return.) In a return to such writ, the defendant must either deny 
the facts stated in the writ, or show other facts sufficient to defeat 
the relator’s claim. Jb. 

5. (Same.) A return to an alternative mandamus, setting forth or re- 
ferring to matters of evidence from which certain facts may be infer- 
red, instead of positively and distinctly alleging the facts relied upon 
in answer to the mandamus, is bad, and may be demurred to. Jb. 
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6. (Defects—what and when to be taken advantage of.) At any time after 
a return, and before a peremptory mandamus is awarded, the defend- 
ant may object a want of sufficient title in the relator to the relief 
sought, or show any other defect in substance ; though, it seems, that 
after a return, advantage cannot be taken of defects in form. 1b. 

7. (Peremptory—to subordinate court.) Where a subordinate court 
grants a new trial‘on the ground of newly discovered evidence, and it 
appears from the return to an alternative mandamus that the party 
in whose favor the new trial was granted was chargeable with laches, 
and that the evidence alleged to be newly discovered was cumula- 
tive, this court will grant a peremptory mandamus to vacate the rule 
granting a new trial. The People vy. Superior Court of New York, 
10 Wend. 285. 

8. (Same.) Where a subordinate court sets aside a verdict as against 
evidence, or refuses to set it aside on that ground, this court will not 
interfere by mandamus, except in extreme cases where there is no 
dispute about facts, and the court below consequently has nu dis- 
cretion to exercise. 1b. 

9. (Same.) A mandamus will not be awarded where the subordinate 
tribunal has an absolute discretion without other control than its own 
judgment, as where criminal courts are authorized in their discretion 
to fix the period of imprisonment of convicts within certain periods, 
or to impose fines within certain amounts, or where supervisors have 
power to audit accounts and fix the amount; but where the law has 
given to parties rights as growing out of a certain state of facts, there 
discretion ceases, and if the tribunal charged with the matter com- 
mits an error, its acts will be reviewed. 1b. 

10. (Peremptory.) Where a rule to show cause has been obtained, and 
cause is shown, but not satisfactory, a peremptory mandamus will be 
granted in the first instance, and the relator not subjected to the 
delay of an alternative: in such case, however, the party against 
whom the proceeding is had will be permitted to make up a record 
pro forma, for the purpose of suing out a writ of error. The People 
v. Throop, 12 Wend. 183. 

11. (Same.) On a party appearing to show cause why a mandamus 
should not issue, the relator holds the affirmative—note. Ib. 

MANUMISSION OF SLAVES. 

(By wife separated from husband.) A wife having separated herself 
from her husband, for ill-treatment by him, applied to the county 
court of Prince George, Maryland, for alimony, which was allowed 
to her, pendente lite. ‘The husband gave the wife a female negro 
slave, and some other property, in discharge of the alimony. She 
removed to Washington, hired out the slave; and afterwards, tn 
consideration of a sum of money, and for other considerations, she 
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manumitted, by deed, the slave, and her two infant children, the 
eldest not three years old. Some time after the arrangement be- 
tween the husband and wife, a final separation took place between 
them, by a verbal agreement; each to retain “the property each 
had, and to be quits for ever,” and the wife relinquished all further 
claim for alimony. After the death of the wife, the husband 
claimed the female and her children as hisslaves. Held, that they 
were free by virtue of the deed of manumission executed by the 
wife. Wallingsford v. Allen, 10 Peters, 583. 

MARKET OVERT. 

(.Vot recognised in United States.) It has sometimes been contended, 
that a bona fide purchase for a valuable consideration, and without 
notice, was equivalent to a purchase in market overt, under the 
English law, and bound the property against the party who had 
right. This Saxon institution of markets overt, which controls and 
interferes with the application of the common law, has never been 
recognised in any of the United States, or received any judicial 
sanction. Ventress v. Smith, 10 Peters, 161. 

MARRIAGE. 

(Statute of frauds.) The statute of frauds relates only to agreements 
made upon consideration of marriage. Ogden v. Ogden, 1 Bland, 
287. 

MONEY. 

1. (Not paid to a guardian ad litem.) Money will not be paid to the 
mere guardian ad litem of the defendant. Corrie v. Clarke, 1 
Bland, &6. 

2. (When interest shall commence running.) Where it is agreed, that a 
debt shall be secured by negotiable notes payable six months after 
date, and the party fails to give the notes, the debt shall bear in- 
terest from the day when the notes, had they been given, would 
have fallen due. Chase v. Manhardt, 1 Bland, 341. 

MORTGAGE. 

1. (.Not barred when the bond or note is barred.) Not less than twenty 
years can operate as a bar of a mortgage or equitable lien although 
the bond or note may be barred by twelve or three years. Lingan 
v. Henderson, 1 Bland, 282. 

2. (Of personal property—when absolute.) Default in payment of the 
money secured by a mortgage of personal property renders the title 
of the mortgagee absolute, and authorizes him to reduce the prop- 
erty to actual possession. Patchin v. Pierce, 12 Wend. 61. 


3. (Equity of redemption.) The mortgagor may apply to a court of 
equity for leave to redeem the property ; but the right to redeem 
may be foreclosed by the mortgagee, without judicial proceedings 
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by a sale of the property, upon reasonable notice to the mortgagor. 
Ib. 

4. (Tender after forfeiture.) Tender of the money after forfeiture does 
not operate to re-invest the title in the mortgagor, but tender and 
acceptance has that effect. 1b. 

5. (Acceptance of part.) Acceptance of part of the money is not a 
waiver of the forfeiture. 1b. 

6. (Mistake of sum secured.) Paro] evidence that the sum specified in 

the condition of the mortgage exceeds the amount of the debt justly 
due to the mortgagee is inadmissible; if a larger sum than is really 
due has been inserted, the mistake can be corrected only in equity. 
Tb. 

. (Fraudulent.) A mortgage of personal property, as well as an abso- 
lute conveyance of such property, is prima facie fraudulent and 
void as against creditors and bona fide purchasers, unless accom- 


~“J 


panied by an immediate delivery, and followed by an actual and 
continued change of possession. Gardner v. Adams, 12 Wend. 297. 
8. (Possession of mortgagor.) A continuance of possession by the 
vendor or mortgagor may, however, be explained; but it is not 
enough to rebut the presumption of fraud that the property was left 


in his possession for his accommodation. Ib. 


MORTGAGEE. 

(Interest of in policy of insurance.) There is no principle of Jaw or of 
equity by which a mortgagee has a right to claim the benefit of a 
policy, underwritten for the mortgagor on the mortgaged property, 
in case of loss by fire. It is not attached, or an incident to his 
mortgage. It is strictly a personal contract for the benefit of the 
mortgagor, to which the mortgagee has no more title than any other 
creditor. Columbia Insurance Company v. Lawrence, 10 Peters, 507. 

NEW TRIALS. 

1. (Verdict against weight of evidence.) In an action for a libel, where 
the jury find a verdict for the defendant, the court will not grant a 
new trial, although the verdict be against the weight of evidence, 
where the proof is such as would have warranted a verdict for the 
plaintiff for only nominal damages. Rundell vy. Butler, 10 Wend. 
119. 

2. (Prejudice §c. in jury.) It seems, however, that in the case of an 
aggravated libel, where there are no mitigating circuimstances, a ver- 
dict for the defendant would be set aside, as evidence of prejudice, 
partiality or corruption in the jury. Jb. 

3. (Newly discovered evidence.) A party who asks for a new trial on 
the ground of newly discovered evidence is chargeable with laches, if 
previous to the trial he knew that the witness whose testimony he 
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seeks to introduce as newly discovered, must probably from his 
situation and employment at the time of the transaction, the sub- 
ject of the controversy, be conversant with the facts in relation to 
the transaction, and especially where previous to the trial the party 
knew, as the witness himself testifies, what the witness could tes- 
tify to, although at the time of the trial and while preparing therefor, 
the party had forgolten what the witness could testify to. The 
People, ex rel. Oelricks, y. Superior Court of New York, 10 Wend. 
285. 

4, (Cumulative evidence.) Evidence is cumulative when it goes to the 
fact principally controverted on the former trial, and respecting which 
the party asking for a new trial produced testimony on the trial of 
the cause, as in this case, where the turning point of the cause was, 
whether a bill of exchange was or was not left at a bank for collec- 
tion before noon of a certain day, and both parties produced testi- 
mony as to the time when the bill was left, it was held, that the 
evidence of a witness not produced on the trial, corroborating and 
supporting testimony which was adduced that the bill was left after 
noon, was cumulative. Ib. 

5. (Verdict by lot.) Where a jury left it to lot whether the verdict 
should be for the plaintiffs or for the defendants, and the lot even- 
tuated in favor of the defendants, and the jury found accordingly, 
the verdict was set aside. Mitchell v. Ehle, 10 Wend. 595. 

G. (Verdict against evidence.) A verdict wil! not be set aside as against 
evidence, unless it be decidedly against the weight of testimony 
submitted to the jury. Jackson vy. Loomis, 12 Wend. 27. 

7. (Same.) Where, after the lapse of 48 years, fifteen witnesses testi- 
fied that a soldier who served in the revolutionary army survived 
the war, and one testified that he fell in battle during the war, whose 
testimony was corroborated by documentary evidence, it was held that the 
testimony thus corroborated was entitled to more credit than that 
which rested solely in the memory of witnesses; and a verdict 
having been found that the soldier died during the war, the court 
refused to grant a new trial. Jb. 

®. (Same.) It seems, however, that neither upon this testimony would 
a new trial have been granted, had the verdict been for the plain- 
tiff instead of the defendant. Ib. 

9. (Improper evidence.) A new trial will not be granted on the ground 
of the admission of improper evidence on the trial, unless there be 
probable grounds to believe that injustice has been done by the ad- 
mission of such testimony. Crary v. Sprague, 12 Wend. 41. 

10. (Same.) Where evidence, which may improperly influence the 
verdict, is allowed to be given, a new trial will be granted. Strang 
v. Whitehead, 12 Wend. 64. 
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11. (Same.) A verdict will not be set aside, on a case made, for the 


P. 


l. 


9 


’ 
— 


cause that improper evidence was received, if the court perceive, 
beyond the possibility of doubt, that such evidence could not have 
had any influence upon the verdict. Benjamin v. Smith, 12 Wend. 
404. 


ARTIES. 


(Difference between simple contract and one under seal.) In a simple 
contract, a promise made for the benefit of a third person is valid, 
aud may be enforced by the promissee by action, if he has an inter- 
est in the subject matter of the promise; but where the contract is 
under seal and inter partes, no one but a party to the instrument can 
maintain an action for a breach of it; thus, where a contract was 
entered into between A and B, by which A agreed to sell and that 
his principal should convey certain lands, and B agreed to purchase 
and to pay the purchase money to C, a third person ; if was held, that 
an action for the breach of the covenant did not lie by C against 


‘ vo? =i 1 Q¢ 
B. Spencer v. Field, 10 Wend. &7. 


(Same.) An instrument commencing thus: “ This deed concluded, 
&c. between A of the one part and B of the other part,” is a deed 
inter partes. Ib. 


Promise by one to another for the benefit of a third.) Where one per- 
son by simple contract, i.e. by a contract not under seal, makes a promise 
to another for the benefit of a third, the third person may maintain 
an action on such promise, provided he has an exclusive interest in 
the subject of the promise; but where the person to whom the 
promise is made furnishes the consideration and has the legal in- 
terest, the action must be brought in his name. And itt was accord- 
ingly holden. where a collector of the customs put certain property 
seized by him into the hands of a third person and tock a promise 
for its delive ry on demand to the marshal of the district, or to the 
deputy of such marshal, that the marshal having no interest in the 
property, and the collector having an interest in it, being the con- 
tracting party and furnishing the consideration, the suit on the con- 
tract must be brought in the name of the collector. Sailly v. Cleve- 
land, 10 Wend. 156. 

(Joint.) Where A and B let certain premises habendum to the 
tenants for five years, in consideration of the payment of the net 
H ght join in an 


?, that both lessors might 
action for the non-payment of the rent, although following the ha- 


annual rent of $600, if was he 
bendum there was a covenant on the part of tle lessees to pay to 
the lessors, “ to each an equal half or moiety of the rent;” that the 
lessees had a joint interest in the rent, until severed by a several 
payment. Tylee vy. M’Lean, 10 Wend. 378. 


17* 
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5. (Partnership—deed of.) Where a contract under seal is made, pur- 
porting by its terms to be between two /firms in their partnership 
names, and the partnership name of one firm is subscribed to the 
contract, and that of the other firm is subscribed to a counter part 
thereof, an action may be maintained against the member of the 
firm individually, who subscribed the name of his firm, unless he 
proves that he had authority from his co-partners to enter into a 
contract under seal, and subscribe the name of his firm to it. Gates 
v. Graham, i2 Wend. 53. 


G. (Same.) And such action may be brought in the names of all the 
members of the firm with whom the contract purports to be made, 
although the counterpart is signed by only one member of the firm» 
in the name of his firm, and no authority is shown authorizing him 
to affix the name of his firm to a contract under seal. Jb. 

7. (Covenant to two for the benefit of one.) Where a covenant is enter- 
ed into with two covenantees, to pay to one of them a certain sum of 
money, or such sum as shall be awarded to him, although the one 
to whom the money is to be paid is alone to be benefited, still both 
having an interest in the covenant, the action must be brought in 
the names of both, or in case of the death of one, in the name of the 
survivor. Emery v. Hitchcock, 12 Wend. 156. 


&. (Same.) But it seems, where the covenant is with two, as with A 
and B, and each of them to perform two several acts, one for the ben- 
efit of A, and the other for the benefit of B, a separate action maj 
be brought by each covenantee in his own name. J. 

PARTNERS AND PARTNERSHIP. 

1. (When a partner admitted as creditor of the estate of a deceased part- 
ner.) A partner can only be admitted as a creditor against tlie es- 
tate of a deceased partner for his share of the surplus, after all the 
concerns of the partnership have been fully settled. Ringgold v. 
Jones, 1 Bland, 139. 

2. (Receiver appointed.) At the instance of a partner alleging that the 
firm is insolvent, and that his copartners are wasting the effects, a 
receiver may be appointed. Williamson vy. Wilson, 1 Bland, 423. 

3. (Endorsement by one.) A partner is not liable to the payment of a note 
eudorsed by his copartner in the name of the firm, out of the course 
of the partnership concerns, although he be present and hear the 
arrangement respecting the endorsement; his assent must be proved 
and will not be presumed. Mercein y. Andrus, 10 Wend. 461. 

PILOTS. 

(Within the admiralty and maritime jurisdiction of U. States.) Suits for 
pilotage on the high seas, and on waters navigable from the sea, as 
far as the tide ebbs and flows, are within the admiralty and mari- 
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time jurisdiction of the United States. The service is strictly mari- 
time, and falls within the principles already established by this 
court in the case of the Thomas Jefferson, 10 Wheaton’s Rep. 428, 
and Peyroux v. Howard, 6 Peters’s Rep. 682. Hobart v. Drogan, 
10 Peters, 108. 


PLEAS AND PLEADING. 


lL. (Requisite certainty in a plea.) More precision required in a plea 
than a bill—a plea must be certain, exactly applicable to the case, 
and tender a material issue. Lingan v. Henderson, 1 Bland, 280. 

. (Duplicity.) Duplicity in one and the same plea is a vice in plead- 
ing in equity as well as at law. Moreton v. Harrison, 1 Bland, 496. 

. (Where the defence of one defendant is complete.) If the defence of 
any one defendant goes to the whole of one and the same cause of 
suit, the bill must be dismissed, although as against some others it 
might have been taken pro confesso. Lingan vy. Henderson, 1 
Bland, 255—266. 

4. (In avoidance of a bond should be direct.) No rule in pleading is 
better settled, or upon sounder principles, than that every plea, in 
discharge or avoidance of a bond, should state positively and in di- 
rect terms, the matter in discharge or avoidance. It is not to be in- 
ferred, arguendo, or upon conjectures. United States vy. Bradley, 10 
Peters, 343. 

. (Tender and refusal.) A tender and refusal is equivalent to per- 
formance ; and where a delivery is necessary to be averred, facts 
and circumstances tantamount to a delivery may in some cases be 
pleaded, instead of generally averring a delivery. Kemble v. Wallis, 
10 Wend. 374. % 

}. (Averment of notice.) On an undertaking of A to pay, if B fails in 
paying after three months from the time of the delivery of certain 
articles, notice to A of the delivery of the articles and of the failure 
of B in making the payment is not necessary. 10. 

. (Statute of limitations—new promise.) Where, to a plea of the statute 

of limitations, the plaintiff replies the suing out of process and a 

promise within six years previous to such process, a rejoinder deny- 

ing both the suing out of process and the promise alleged in the 

replication is bad for duplicity. Tuttle v. Smith, 10 Wend. 386. 
(Several facts constituting one point.) Where several facts consti- 

tuting one point of claim or defence are pleaded by a party, his 

adversary is not at liberty to traverse each fact, but must confine 
himself to the denial of one of the facts alleged, if such denial, 

verified by proof, will bar the claim or defeat the defence. J), 


9. (Allegation of promise in assumpsit.) Where a plaintiff declares in 
assumpsit for money paid, §c. omitting the ordinary super se assump- 
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sit, and instead thereof stating the circumstances of his case, as that 
he bought a quantity of fish for the purpose of sbipping it to a for- 
eign port; that the defendant put on board of the same vessel in 
which he had made his shipment an equal quantity of fish, for the 
purpose and with the intent of creating a joint adventure, so that 
the parties should share in the profit or loss; and that the fish was 
so damaged at sea, or otherwise, as that after its arrival at the port 
of destination, it was sold at a loss, the whole of which the plaintiff 
individually sustained and paid, without having received any part 
thereof from the defendant, whereby the plaintiff had sustained 
damage to the amount of $500; it was held, on writ of error, after 
verdict for the plaintiff in the court below, that the declaration was 
bad in not stating a contract or agreement with sufficient distinctness, 
in not alleging a promise by the defendant, and in not setting forth 
a consideration ; and the judgment of the court below was accord- 
ingly reversed. Candler y. Rossiter, 10 Wend. 487. 

10. (Same.) It is a general rule in pleading in assumpsit, that it must 
be stated that the defendant undertook and promised, §c. or some- 
thing equivalent thereto, or the declaration will be held bad, even 
after verdict and judgment. 16. 

11. (Plea puis darrein continuance.) A plea puis darrein continuance 
waives all previous pleas; and if the matter of that plea be deter- 
mined against the party, it is a confession of the matter in issue. 
Kimball vy. Huntington, 10 Wend. 675. 

12. (Several pleas—general demurrer.) Where several pleas are inter- 
posed, some good and some bad, and a general demurrer is put in to 
all, if either of the pleas is good, the defendant is entitled to judg- 
ment. Cuyler v. Trustees of Rochester, 12 Wend. 165. 


13. (Double replications.) A plaintiff cannot reply double to a defend- 
ant’s plea, without leave of the court, although he reply several 
matters in answer to the plea as applicable to distinct and separate 
counts of the declaration; thus, where a declaration contained two 
counts, and the defendant put in a general plea of the statute of 
limitations to both counts, and the plaintiff as to one count replied 
matter in avoidance, and as to the other different and distinct mat- 
ter, it was held, notwithstanding, that the case came within the stat- 
ute requiring leave of the court and that the replications were 
irregularly put in. Frisbie v. Riley, 12 Wend. 249. 

14. (Plea in answer to part.) In England, if a plea begins as an answer 
only to part of the declaration, and is in truth only an answer to 
part, the plaintiff cannot demur but must take judgment for the 
part unanswered as by nil dicit. Here, however, it is otherwise ; 
and to such plea a general demurrer will be sustained. Etheridge v- 


Osborn, 12 Wend. 309. 
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POSSESSION OF LANDS. 


1. (Acts by which ownership is asserted.) The assumption that there 
can be no possession to defeat an adverse title, except in one or 
other of these ways, that is, by an actual residence, or an actual en- 
closure ; is a doctrine wholly irreconcilable with principle and au- 
thority. Nothing can be more clear, than that a fence is not indis- 
pensable to constitute possession of a tract of land. The erection 
of a fence is nothing more than an act presumptive of an intention 
to assert an ownership and possession over the property. But 
there are many other acts, which are equally evincive of such an 
intention of asserting such ownership and possession ; such as en- 
tering upon Jand and making improvements thereon ; raising a crop 
of corn; felling and selling the trees thereon, under color of title. 
Ellicott v. Pearl, 10 Peters, 414. 

2. (Effect of entry.) An entry into possession of a tract of land, under 
a deed containing specific metes and bounds, gives a constructive 
possession of the whole tract, if not in any adverse possession ; al- 
though there may be no fence or enclosure round the ambit of the 
tract, and an actual residence only on a part of it. 'To constitute 
actual possession, it is not necessary that there should be any fence 
or enclosure of the land. Jb. 


3. (Lamits of possession.) Where there has been an entry on land un- 
der color of title by deed, the possession is deemed to extend to the 
bounds of that deed; although the actual settlement and improve- 
ments were on a small parcel only of the tract. In such a case, 
where there is no adverse possession, the law construes the entry to 
be co-extensive with the grant to the party ; upon the ground that 
it is his clear intention to assert such possession. Jb. 

PRACTICE. 

1. (Where a female defendant marries.) A female defendant having 
married, her husband may be made a party, and an attachment is- 
sued against both to enforce an answer. Taylor v. Gordon, 1 Bland, 
132. 

2. (Death of appellee.) The death of the appellee having been sug- 
gested, and the counsel for the executor of the appellee having of- 
fered to enter his appearance for the executor, the court sustained a 
motion to dismiss the cause, as no person appeared to prosecute the 
suit. Hooke et al. v. Linton, 10 Peters, 107. 

3. (Omission of joint obligor or contractor.) Generally speaking, all 
joint obligors and other persons bound by covenants, contract, or 
quasi contract, ought to be made parties to the suit; and the plain- 
tiff may be compelled to join them all, by a plea in abatement for 
the non-joinder. But such an objection can only be taken advan- 
tage of by a plea in abatement; for if one party only is sued, it is 
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not matter in bar of the suit, or in arrest of judgment, upon the 
finding of the jury, or of variance in evidence upon the trial. But 
the same doctrine does not appear to have been acted upon, to the 
full extent, in cases of recognizance and judgments, and other mat- 
ters of record, such as bonds to the crown. If in cases of this sort 
it appears by the declaration, or other pleadings, that there is another 
joint debtor who is not sued, although it is not averred that he is 
living ; the objection need not be pleaded in abatement, but it may 
be taken advantage of upon demurrer, or in arrest of judgment.— 
Gilman v. Rives, 10 Peters, 292. 

4. (Judgment.) A judgment that a declaration is bad in substance 
(which alone, and not matter of form, is the ground of a general de- 
murrer) can never be pleaded as a bar to a good declaration for the 
same cause of action. The judgment is in no just sense a judg- 
ment upon the merits. Jb. 

PRINCIPAL AND AGENT. 


1. (Illegal conduct of agent.) It is the settled doctrine of t 


ie law, that 


where money is illegally demanded and received by an 


, agent, he 
cannot exonerate himself from personal responsibility by paying it 
over to his principal, when he has had notice not to pay it over.- 
Elliott v. Swartwout, 10 Peters, 137. 

2. (Contract—how made.) A contract, to be obligatory upon a princi- 
pal when made by an agent, must be made in the name of the prin- 
cipal; if the agent contract in his own name, describing himself as 
agent or attorney for his principal, the contract is the contract of the 
attorney, and not of the principal. Spencer v. Field, 10 Wend. 57. 

3. (Same.) If it be intended to bind the principal, the contract, when 
entered into by an attorney, should be in this form: “ Articles of 
agreement made and concluded this first day of, &c. between A B 
by C D his attorney of the first part, and E F of the second part ;” 
if it be entered into by C D, attorney for A B, it is not the contract 
of the principal, but of the attorney, and the addition annexed to 
his name is mere description. Jb. 


1. (Same.) Where the contract is made by .2 B as attorney for C D, 
and he agrees to convey the land of his principal, the contract is 
void; but where the covenant is that the principal shall convey, the 
contract is valid, such covenant being a good consideration and 
sufficient to support the agreement of the opposite party to pay the 
purchase money. Ib. 

5. (When one is to be deemed an agent.) Whether a party shall be con- 
sidered as acting in his own right or as the agent of another, de~ 
pends not upon the fact that he contracted in his own name without 
disclosing his agency, but upon the facts and circumstances of the 
case. Collins v, Bulls, 10 Wend. 399. 
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6, (Factor.) Where a factor sells the goods of his principal without 


- 


1{ 


disclosing his agency, and takes the note of the purchaser, payable 
to himself or bearer at a future day, and before maturity transfers the 
note to his principal, payment by the purchaser to the factor, after 
such transfer and before the note falls due, is no bar to a recovery in 
an action by the principal as endorsee against the purchaser as maker 
of the note. Mitchell vy. Bristol, 10 Wend. 492. 


. (Same.) It seems, had there been an existing demand due from the 


factor to the purchaser at the time of the transfer of the note, that 
such demand might have been set off in an action by the principal. 


Ih. 


Same.) It seems, also, that in an action by the principal to recover 
for goods sold by his factor, in his own name without disclosing his 
agency, the purchaser may set off any demand he may have against 
the factor. Jb. 


Public officer.) A superintendent of the canals is not personally 
responsible for work done or materials found at his request, for the 
repair of the canals or works connected therewith, unless it is man- 
ifest that it was the intention of the parties that he should be per- 
sonally liable. A naked promise to pay is not enough in such case 
to create a personal obligation. Osborne v. Kerr, 12 Wend. 179. 

). (Destruction of goods.) Where orders are given to a factor, to 


purchase at an extended credit and to forward goods of a particular 
description, and from the character of the market for which they 
are intended, it is important that they should be delivered forthwith ; 
and the purchase is made and the goods forwarded toa correspond- 
ent of the factor, with instructions not to deliver them to the prin- 
cipal until paid for in cash, or approved paper payable in ninety 
days, when the factor had purchased at a credit of siz months; and 
the goods after arrival and before delivery are consumed by fire while 
in the possession of the correspondent of the factor, the loss falls 
upon the fuclor, and not upon the principal. Williams v. Lattlefield, 
12 Wend. 362. 


11. (Lien of factor.) Whether a purchasing factor or agent has or has 


12. (Liability of principal.) A principal, when discovered, is liable on 


not a lien upon goods purchased by him for his principal, until re- 
imbursed his advances, or secured his responsibilities ; and whether, 
where the agent in such case asserts his right of lien and the goods 
are consumed by fire before coming to the actual possession of the 
principal, the loss falls upon the principal or upon the agent, quere. 


Ib. 


the contract of his agent, where goods are bought by an agent, who 
does not disclose the name of his principal at the time of the pur- 
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chase ; and where the name of the principal is disclosed after the 
sale, so as to give an action by the vendor against him for the price 
of the goods sold, the principal may, on his part, maintain an action 
against the vendor, for a violation of his part of the agreement: as, 
for instance, a breach of warranty. Beebe v. Robert, 12 Wend. 413. 


13. (Sealed contract made by.) A parol acknowledgment by a principal, 
that an agent had authority under seal to enter into a sealed contract 
obligatory upon his principal is competent evidence of such author- 
ity ; but if, at the time of entering into a sealed contract, the agent 
had in fact no authority under seal to enter into the contract, the 
subsequent parol ackniiowledgment of authority, and ratification of 
the contract by the principal, will not bind the principal. Blood vy. 
Goodrich, 12 Wend. 525. 


PRINCIPAL AND SURETY. 

1. (Mere delay.) Mere delay without fraud or collusion cannot affect 
the rights of a creditor against either principal or surety. Hoye v. 
Penn, 1 Bland, 30. 

. (Difference between money bonds and bonds of indemnity.) A surety 
in a common money bond may come into equity to compel his 
principal to pay or relieve him from his liability ; but not in the 
case of a bond of indemnity. Hoffman v. Johnson, 1 Bland, 105. 

3. (Where bound jointly and severally.) When principal and surety are 
bound jointly and severally, although there is no express averment 
on the face of the instrument that all are principals, yet the surety 
cannot aver by pleading that he is surety only. Sprigg v. The Bank 
of Mount Pleasant, 10 Peters, 257. 


4, (Surety assuming to be principal.) When one who is in reality only 
surety, is willing to place himself in the situation of principal, by 
expressly declaring upon his contract that he binds himself as such ; 
there cannot be any hardship in holding him to the character in 
which he assumes to place himself. As to that particular contract, 
he undertakes as a partner with the debtor; and has no more right 
to disclaim the character of principal, than the creditor has to treat 
him as principal, if he had set out in the obligation that he was only 
surety. Jb. 

5. (Request to creditor to prosecute principal.) A request to a creditor 
by a surety to prosecute his principal, who at the time is able to pay 
and subsequently becomes insolvent, discharges the surety. Man- 
chester Iron Manuf. Co. v. Sweeting, 10 Wend. 162. 

6. (Neglect of creditor.) The neglect of the creditor after such request 
is tantamount to an agreement not to sue the surety, and the de- 
fence may be given in evidence under the general issue. Ib. 


7. (Surety—how made witness for his principal.) Where a person who 
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is a material witness for another subsequently becomes the surety 
of such other, and thus interested in the transaction and incompe- 
tent to testify, his competency may be restored by the party who 
has an interest in his testimony depositing in his hands a sum of 
money sufficient to indemnify him, and by the surety releasing the 
party from all claims on account of his suretyship. Jb. 

PRIORITY OF THE UNITED STATES. 

1. (.Vot paramount to lien of banks in certain cases.) The priority of 
the United States for the payment of debts due to therm by an in- 
solvent debtor, or by the estate of a deceased debtor, does not ex- 
tend to affect the lien of an incorporated bank on the stock held by 
one indebted to the bank, when, by the charter of the bank, it is 
provided that no transfer of the stock of any one indebted to the 
bank, shall be made before the debt due by a stockholder of the 
bank shall be paid. Brent v. The Bank of Washington, 10 Peters, 
596. 

2. (.Wature of preference.) This preference is in the appropriation of 
the debtor’s estate ; so that if, before it has attached, the debtor has 
conveyed or mortgaged his property, or it has been transferred in 
the ordinary course of business, neither are overreached by the 
statutes; and it has never been decided that it affects any lien, gen- 
eral or specific, existing when the event took place which gave the 
United States a claim of priority. Jd. 

3. (Same.) Another rule is settled by the cases; that the priority does 
not attach to property legally transferred to a creditor on respon- 
dentia ; though he may hold it subject to an account, equity or 
trust for the borrower. Such transfer will be protected against 
the United States ; though not an out and out sale in the course of 
business, so as to divest the equitable as well as the legal interest of 
the party. Jb. 

PUBLIC HIGHWAY. 

Property of soil and freehold in a highway.) Under certain acts of the 
Legislature of Massachusetts, and the proceedings of the town of 
Charlestown, Massachusetts, certain streets were laid out. The 
United States purchased, for a navy yard, the ground through 
which the streets passed, and closed up the streets, discontinuing 
the use of them, and using the ground over which they passed as 
part of the navy yaré. The original owners claimed the ground on 
the allegation that it reverted to them, the uses for which it had 
been appropriated having ceased. The court held, that the right of 
the owners of the freehold was not barred by the act of the legisla- 
ture of Massachusetts of the 30th of October, 1781. The law in 
Massachusetts is well settled, that where a mere easement is taken 
for a public highway, the soil and freehold remain in the owner of 
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the land, encumbered only with the easement; and that upon the 
discontinuance of the highway, the soil and freehold revert to the 
owner of the land. Harris v. Elliott, 10 Peters, 25. 

PUBLIC OFFICER. 

1. (Bond given by.) A bond given by a paymaster to execute the du- 
ties of his office faithfully, the condition of which did not in the 
very terms conform to the Jaw of the United States, but which re- 
quired no duties to be performed which were not in conformity 
with the duties of his office, is valid. United States v. Bradley, 10 
Peters, 343. 

2. (Laability of.) Where a ministerial officer acts in good faith, he is 
not liable to exemplary damages for an injury done; but he can 
claim no further exemption, where his acts are clearly against law. 
Tracy v. Swartwout, 10 Peters, 80. 

PUBLIC RECORDS. 

1. (Affidavit to answer to a bill in chancery.) An afiidavit to an answer 
to a bill in chancery of this State, or the like, is an authentication 
called for by the judicial power here, and as such is parcel of the 
records of this State, and not within the act of Congress providing 
for the authentication of records, &c. of other States. Gibson v. 
Tilton, 1 Bland, 353. 

2. (Punishment of false oath to affidavit taken out of the State.) Al- 
though a person cannot be punished here for a false oath taken 
abroad ; yet if such authentication be spurious, a party whio intro- 
duces it may be punished for such an imposition upon the court. 
Ib. 355. 

PURCHASER OF REAL ESTATE, &c. &c. 

(Purchaser with notice.) A purchaser with notice may protect himself 
under a purchaser by deed without notice, but cannot do it by pur- 
chase from one who holds or claims by contract only. Boone v. 
Chiles, 10 Peters, 177. 

REPLEVIN. 

1, (Possession.) Where itis agreed that the owners of a saw-mill shall 
have a lien for their charges in sawing logs into boards, that the 
boards shall be removed a short distance from their premises, but 
that the lien shall continue until payment, and the boards are sawed 
and piled accordingly a short distance from the mill, the lien of the 
owners of the mill is as perfect as if the boards were in their mill- 
yard ; the possession of the owner of the boards is their possession. 
Wheeler and others vy. M’ Farland, 10 Wend. 318. 

2. (Same.) And where, under such circumstances, a sheriff, by virtue 
of an execution against the owner of the boards, levied upon the 
boards after being apprized of the lien, and advertised the whole 
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property, and not merely the right of the defendant to the property 
subject to the lien, it was held, that the parties entitled to the lien 
might sue outa replevin. 1b. 


(Against execution creditor.) Replevin lies against a plaintiff in an 
execution, by whose direction the execution is levied upon specific ar- 
ticles of property, which do not belong to the defendant in the ex- 
ecution, but are the property of a third person. Allen vy. Crary, 10 


Wend. 349. 


. (Plea of property.) A plea of property in the defendant or a stranger, 


&c. in the action of replevin must contain a traverse of the right of 
the plaintiff, and if issue be taken upon such plea, by replication, 
affirming the property to be in the plaintiff, the material inquiry for 
the jury is, is the property in the plaintiff. Rogers v. Arnold, 12 
Wend. 30. 


. (Proof of.) If the plaintiff fail to establish an exclusive right to 


possess and control the property, the defendant is entitled to a ver- 
dict. Jb. 

(Return.) Jt seems a defendant will not be entitled to a judgment 
of return of the goods, by simply showing property in a stranger ; 
he must connect himself with the title of the stranger, and thus 
establish a right paramount to that of the plaintiff, justifying the 
taking of the property out of his possession. Jb. 


. (Partnership property.) Replevin does not lie against a sheriff who, 


by virtue of an execution against one of several partners, takes the 
partnership property and removes it to a place of safe deposit, at the 
suit of the other partners or those standing in their stead. Scrug- 
ham y. Carter, 12 Wend. 131. 


. (Same.) Nor will replevin lie, i seems, against a purchaser at a 


sale under such execution, who, after the purchase, reduces the 
property to possession. 1b. 


. (Same.) The remedy of the other partners in such case, where 


there are unliquidated partnership accounts, is to obtain an order 
staying proceedings on the execution until an account be taken in 
equity. Ib. 


10. (Property—and non cepit.) In replevin, where there is a plea of 


properly as well as the plea of non cept, and the jury find only the 
taking, and assess damages for the plaintiff, leaving the issue upon 
the plea of property undisposed of, a venire de novo will be awarded. 
Sprague v. Kneeland, 12 Wend. 16). 


11. (Death of an animal replevied.) Where the property, taken by 


virtue of a writ of replevin, is a living animal, and there is judg- 
ment of retorno habendo, in an action on the replevin bond for a 
breach of its condition, it is a good plea in bar, that before the judg- 
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ment in the replevin suit, the animal died without the default of the 
plaintiff in such suit. Carpenter vy. Stevens, 12 Wend. 589. 

REVIEW. 

( Bil! of.) There can be no bill here in the nature of a bill of review 
as understood in England. Burch v. Scott, 1 Bland, 122. 

RIPARIAN RIGHTS. 

(Rule as to alluvial formations.) The question is well settled at com- 
mon law, that the person whose land is bounded by a stream of 
water which changes its course gradually by alluvial formations, 
shall still hold the same boundary, including the accumulated soil. 
No other rule can be applied on just principles. Every proprietor 
whose land is thus bounded, is subject to loss by the same means 
which may add to his territory: and as he is also without remedy 
for his Joss in this way, he cannot be held accountable for his gain. 
This rule is no less just when applied to public, than to private 
rights. Vew Orleans v. The United States, 10 Peters, 662. 

SALE OF CHATTELS. 

1. (Delivery.) Where A. bought the boards to be made out of a cer- 
tain quantity of logs in the possession of B., to be paid for at a stip- 
ulated price per 100 feet when the boards should be sawed, and the 
boards were sawed, piled, and notice given to the purchaser, it was 
held, considering the nature of the article sold, that the delivery was 
sufficient to render the sale valid, and to transfer the title to the 
purchaser. Bates and others v. Conkling, 10 Wend. 389. 

2. (Warranty.) In an action for breach of warranty in the exchange 
of horses, to support the allegation of a warranty, it is not necessary 
that the word warrant should have been used; and whether what 
was said amounted to a representation of soundness, or to a mere 
expression of an opinion, belongs to the jury to determine. Whit- 
ney v. Sutton, 10 Wend. 411. 

3. (Same.) A vendee who on the purchase of several articles of mer- 
chandise, warranted as of a particular quality, gives three promis- 
sory notes in payment and pays two of them, may, in an action by 
the vendor for the recovery of the third note, give evidence of a 
breach of warranty in respect to one of the articles of property sold, 
either in bar or in mitigation of the amount of recovery. Judd v. 
Dennison, 10 Wend. 512. 


4. (Same.) The fact that the portion of the articles sold which wer 


conformable to the warranty, formed a part of the consideration of 


each note, does not preclude this defence. 0. 

5. (Delivery.) Where a party gave a receipt, acknowledging that he 
had received a note for the payment of a certain sum of money, 
for a quantity of brick delivered and a certain other quantity to 6¢ 
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delivered, and on such receipt being presented by a third person, 
agreed to accept it and deliver the brick, and set apart a portion of 
a brick-kiln for that purpose, and took up the receipt, tt was held, 
notwithstanding these acts, that he might refuse to deliver the brick, 
on learning that the maker of the note had absconded, and that such 
fact was known to, and suppressed by the party who presented the 
receipt, at the time of its presentation. Waldron y. Stevens, 12 
Wend. 100. 

(Sale by sample and warranty.) In a purchase of packed cotton, al- 
though the purchaser examines the article by personally taking 
samples from a great number of Lales, and then trom the samples 
selects a quantity of bales, which he purchases, the sale thus made 
is a sale by sample, and, in judgment of law, amounts lo a warranty, 
on the part of the vendor, that the bulk of the cotton corresponds 
in quality with the samples. Beebe v. Robert, 12 Wend. 413. 
(Damages for breach of warranty.) A purchaser who, before suit, 
has submitted to a vendee a statement of his damage, in conse- 
quence of the article sold being of a quality inferior to what it had 
been warranted, is not limited in a suit subsequently commenced 
to the amount specified in such statement; but may recover all the 
damage he can show he has sustained, if the jury are satisfied that 
the statement of damage was exhibited to the vendor with a view 
toa compromise. Jb, 

Indemnification against adverse claims.) Where a vendor, required 
to give a written indemnity against any claims that might be made 
upon the property sold, refused to do so, but told the purchaser 
“that he would see him out in it, i was held that these expressions 
were equivalent to an agreement to indemnify. Brewster v. Coun- 


tryman, 12 Wend. 446, 


. (Same.) A vendor of personal property, who has notice of a suit 


against his vendee in respect to the property sold, is as much bound 
to indemnify his vendee as if he had entered into an express cove- 
nant for that purpose. Jb, 


’. (Sale by sample.) Where a cotton broker, with the permission of 


the owner, hi ving taken samples of a cargo of cotton, exhibits them 
to a purchaser, who makes a purchase of a portion of the cargo 
upon the strength of the samples, without inspecting or examining 
the bales containing the cotton; and the owner agrees to a cept 
the price offered, delivers the cotton and pays the brokerage ; such 
transaction is a sale by sample, the broker is the agent of the owner, 
and the latter is liable for a breach of warranty, it the bulk of the 
cotton does not correspond with the samples exhibited. Boorman 
v. Johnson, 12 Wend. 566. 


1]. (Same.)} Every sale of packed cotton is a sale by sample, and a sale 
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by sample is per se a warranty that the bulk shall correspond with 
the sample. Jb. 

12. (Evidence of usage.) Evidence of usage in a particular trade is 
admissible for the purpose of showing the mode of effecting sales ; 
so also for the purpose of annexing incidents to a written instru- 
ment, concerning which the instrument is silent ; thus evidence may 
be given to show, that, according to the known usage of the trade 
cotton is sold by sample; and then it may be shown by parol that 
a particular sale of cotton was a sale by sample, although the entry 
in the broker’s book, the bought and sold note, and the bill of par- 
cels are silent in that respect. Ib. 

13. (Breach of warranty.) A plaintiff may recover for breach of war- 
ranty in the sale of property, although before the payment of the 
note given by him on the transfer of the property, le had notice of 
a breach of the warranty, and notwithstanding paid it, if the extent 
of the damage sustained by him was not then ascertained. Jb. 

14. (Return of goods.) It is not necessary to the maintenance of an 
action for damages for breach of warranty in the sale of personal 
property, that the plaintiff should have returned or offered to return 
the property sold; a return or offer must be shown only where the 
plaintiff disaffirms the contract, and seeks to recover back the 
money or other consideration paid by him. 1. 

SALVAGE. 

1. (Jurisdiction.) The jurisdiction of the district courts of the United 
States, in cases of admiralty and maritime jurisdiction, is not ousted 
by the adoption of the state laws by the act of congress. The only 
effect is to leave the jurisdiction concurrent in the state courts: 
and, if the party should sue in the admiralty, to limit his recovery 
to the same precise sum to which he would be entitled under the 
state laws, adopted by congress, if he should sue in the state courts. 
Hobart v. Drogan, 10 Peters, 108. 

2. (Pilot may be salvor.) A pilot, while acting within the strict line of 
his duty, however he may entitle himse!f to extraordinary pilotage 
compensation for extraordinary services, as contradistinguished 
from ordinary pilotage for ordinary services, cannot be entitled t 
claim salvage. In this respect he is not distinguished from any 
other officer, public or private, acting within the appropriate sphere 
of his duty. Buta pilot, as such, is not disabled, in virtue of his 
office, from becoming a salvor. On the contrary, whenever he per- 
forms salvage services beyond the line of his appropriate duties, or 
under circumstances to which those duties do not justly attach, hi 
stands in the same relation to the property as any other salvor: 
that is, with a title to compensation to the extent of the merit of his 
services, viewed in the light of a liberal public policy. J. 
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3. (Seamen, in what cases salvors.) Seamen, in the ordinary course of 
things, in the performance of their duties, are not allowed to be- 
come salvors, whatever may have been the perils, or hardships, or 
gallantry of their services in saving the ship and cargo. Extraor- 
dinary events may occur, in which their connexion with the ship 
may be dissolved de facto, or by operation of law; or they may ex- 
ceed their proper duty, in which cases they may be permitted to 
claim as salvors. Ib. 

1. (Duty of pilot.) It is not within the scope of the positive duties of 
a pilot to go to the rescue of a wrecked vessel, and employ himself 
in saving her or her cargo, when she was wholly uanavigable. 
That is a duty entirely distinct in its nature, and no more belong- 
ing to a pilot than it would be to supply such a vessel with masts 
or sails, or to employ lighters to discharge her cargo in order to 
float her. It is properly a salvage service, involving duties and re- 
sponsibilities for which his employment may peculiarly fit him; 
but yet in no sense included in the duty of navigating the ship. Jb. 

SET OFF. 

1. (Property in goods.) A party who has neither a geneal or special 
property in goods placed by him in the hands of a mamufacturer for 
finishing, who refuses to re-deliver them on demand, cannot set off 
the value of such goods, in an action of assumpsit egainst him by 
the manufacturer, for work and labor bestowed upoa other goods. 


Collins v. Bults, 10 Wend. 399 


2. (.Votle over-due.) Where a note over-due is transferred, the maker is 
uot entitled to se-off a demand against the payee, if at the time of 
the transfer, the payee has other demands against the maker to an 
amount sufficient to exhaust the 
Collins v. Allen, 12 Wend. 356. 


. . 
od (Same. 


demands sougtt to be set-off, 


W here two notes are held against a party who has a de- 
mand sufficient in amount to extinguish one of tke notes, but not 
both; and one of the notes is transferred after due, leaving the 
other in the hands of the payee to an amount sufiicient to meet the 
demands cf the maker, and subsequently the seca@nd note is trans- 
ferred, ud seems, that the demands of the maker cannot be set-off 
against the note firstly transferred, but must be set-off against that 
which is last trausferred. Ib. 
SHERIFF. 
1. (Diligence in the execution of process.) An officer, having process 
requiring the arrest of a party, is bound to use all reasonable en- 
deavors to execute it, and should at least go to the residence of the 
party ; if he relies upon vague information of the absence of the 
party, derived from casual inquiries, he does so at the peril of being 
answerable for a false return. Hinman v. Borden, 10 Wend. 367. 
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2. (Return by.) An officer may return process on the morning of the 
day of its return, and is not responsible, although he might, subse- 
quent to the return, have executed the process. Jb. 


SLANDER, 


1. (Evidence of previous publications.) In an action for a libel, the de- 
fendant may give in evidence previous publications by the plaintiff, 
where tkeir admission is necessary to a due understanding of the 
purport and object of the publication alleged to be libellous, or where 
their tendency is to give a character to the article alleged to be libel- 
lous, by softening its asperity or mitigating its severity; bat such 
previous publications are not admissible in evidence for the purpose 
of showing provocation, unless of so recent a date as to afford a fair 
presumption that the article alleged to be libellous was published 
under the impulse of passion excited by such previous publications ; 
nor are they admissible to prove the plaintiff a common libeller, or 
that the piblication complained of as a libel was the retort of severe 
crimination. Gould vy. Weed, 12 Wend. 12. 

2. (Justificaton.) The plaintiff in such action, where the declaration 
contains several counts, may on the trial abandon all the counts ex- 
cept one, aid may even restrict his claim to damages to a portion of 
the matter alleged in that to be libellous; and, in such ease, the de- 
fendant is mt allowed to justify the residue of the publications. Jb. 

3. (Previous prblications.) Where a defendant offers in evidence pre- 
vious publicetions by the plaintiff, and on objection that they are irre- 
levant and inadmissible, the judge presiding at the trial may in his 
discretion require that the publications, instead of being read in the 
hearing of the jury, be submitted to his perusal to enable him to 
determine upen their admissibility ; and if the defendant declines to 
submit to suck requisition, the judge may reject the evidence. Jb. 

4. (Same.) A previous publication, if otherwise inadmissible, cannot 
be read in evdence although printed as a text to the publication 
alleged to be libellous; its juxta-position alone does not entitle the 
defendant to chim its reading. Jb. 

3. (Afidavit—sulstantially but not literally true.) Where an affidavit 
was made subdantially true, but literally not so, and the deponent 
was charged wrh having sworn fulse in the making of the affidavit, 
who brought anaction of slander, and the judge, instead of submit- 
ting to the jury to determine how the words were understood by the 
by-standers to have been spoken, whether in relation to the substan- 
tial or literal truth of the affidavit, charged them that if they should 
find that the defeadant intended to impute to the plaintiff the crime 
of perjury or false swearing, and a verdict was found for the plaintiff, 
it was held, that the jury having found that the words were spoken 
with a malicious inient, and with the view to defame, the words were 
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actionable; and the court refused to set aside the verdict. Cook v. 
Bostwick, 12 Wend. 48. 

6. (Averment—that words were spoken of &c. plaintiff.) In slander, the 
omission of the averment that the slanderous words were spoken of 
and concerning the plaintiff, is fatal to a count, even after verdict, al- 
though there be an tnuendo that the defendant meant the plaintiff, 
when he said he is a thief. Sayre v. Jewett, 12 Wend. 135. 

7. (False swearing—charge of.) In slander, where the plaintiff is charg- 
ed with false swearing on the trial of a cause, and the words are not 
per se actionable, the plaintiff is bound to prove that the testimony 
given by him, in reference to which the charge is made, was material 
to the point in issue in the cause in which he was sworn as a witness. 
Power v. Price, 12 Wend. 500. 

8. (Same.) It seems that where the charge is general, the law may 
perhaps prestime that some part of the testimony was material; but 
if the charge is confined to a particular fact sworn to, such presump- 
tion will not be indulged, but it must be affirmatively shown that the 
fact was material to the issue. Jb. 

9. (Same.) Where there is no dispute as to the facts sworn to, the 
question whether the testimony was or was not material to the point 
in issue is a question of law. Ib. 

10. (Privileged communication.) A memorial presented toa board of 
excise, remonstrating against the granting of a license to a particular 
individual to keep a tavern, charging him with stirring up suits, with 
a view of having the causes tried at his tavern, is a privileged com- 
munication ; and no action lies as for the publication of a libel, unless 
express malice be proved. Vanderzee v. M’ Gregor, 12 Wend. 545. 

11. (Same.) The circulation of the memorial for the purpose of obtain- 
ing signatures thereto is within the privilege. Ib. 

SPECIFIC PERFORMANCE, 

\.Act of Assembly confirming a conveyance.) On a bill to obtain a le- 
gal title according to a bond of conveyance, the defendant may be 
ordered to produce an act of Assembly to confirm the conveyance. 
Rawlings vy. Carroll, 1 Bland, 75. 

STATUTE OF LIMITATIONS. 

1. (Promise of several defendants to take a case out of the statute.) A 
promise or acknowledgment takes a case out of the statute because 
of its being a renewment of the contract ; and therefore where there 
is a plurality of defendants, it must come from all or from a then 
partner or person competent to contract for all. Moreton v. Harn- 
son, 1 Bland, 501. 

2. (Where purchase money is secured by different instruments.) Where 
the purchase money has been secured by an equitable lien, a bond, 
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and a note ; twenty years only is a bar to the lien, twelve years of 
the bond, and three years of the note; but if the bond or note be so 
barred on suit, that cannot affect the lien in equity. Jb. 280—500. 

TENDER. 

(Plea of.) A plea of tender before suit brought must contain a profert 
in curia of the money tendered ; and must be pleaded in bar of the 
damages ultra, &c. and not in bar of the action. Ayres vy. Pease, 12 
Wend. 393. 

TIME, (COMPUTATION OF.) 

1. (Fractions of a day.) Fractions of a day in the service of process, 
notices or pleadings, are not regarded in the computation of time. 
Columbia T. R. v. Haywood, 10 Wend. 422. 

2. (Sunday.) All acts in the transaction of business done on Sunday, 
are as valid as if done on any other day of the week, unless prohib- 
ited by common law or statute. Sayles v. Smith, 12 Wend. 57. 

3. (Same.) The proceedings in a statute foreclosure of a mortgage are 
not void, because the day of sale specified in the advertisement hap- 
pens on a Sunday. It is competent, however, to the mortgagee, after 
the institution of the proceedings, and before the day of sale, to post- 
pone the sale to a subsequent day, without affecting the regularity of 
the proceedings. Ib. 

4. (Same.) A sale on Sunday, under such proceedings, it seems, is not 
prohibited by statute. 1b. 

TRESPASS. 

1. (Detention of property.) ‘Trespass de bonis asportatis lies against a 
party who directs the detention of property taken by an officer, and 
indemnifies the officer against damages consequent upon such 
taking. Root v. Chandler, 10 Wend. 110. 

2. (Constructive possession.) The constructive possession of an owner 
is sufficient to entitle him to maintain trespass for the taking of 
property out of the hands of a person to whom it was lent. Jb. 

3. (Justification.) Evidence of justification is inadmissible under the 
plea of the general issue in an action of trespass de bonis asportatis. 
Ibid. 

4. (One acting in aid of an officer.) A person acting in aid of an officer 
and by his commandment in overcoming resistance to the execu- 
tion of process, is a trespasser, if the officer is not justified by the 
process ; as where, on an execution against A., property is at- 
tempted to be taken from the possession of B., who resists the offi- 
cer, and a by-stander commanded to assist, forcibly lays hands upon 

B. to overcome his resistance, if it turns out that the property is the 
property of B., and not of A., the by-stander is liable for an assault 
and battery. Elder v. Morrison, 10 Wend. 128. 
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5. (Same.) The by-stander obeys at his peril; if the officer has au- 
thority to do the act, for the doing of which aid is required, the by- 
stander is bound to obey and is justified, and if he refuses or neg- 
lects, is guilty of a misdemeanor, and subject to fine and imprison- 
ment; on the contrary, if the officer has no authority to do the act, 
the by-stander is not bound to obey, and if he yields obedience, isa 
trespasser. Ib. 


Cs 


5. (Breaking of outer door by officer.) Where a party arrested by an 
officer, breaks away and shuts himself up in his house, the officer 
is justifiable, in the attempt to re-take him, to break open the outer 
door of the house of such party, without making known his busi- 
ness, demanding admission and receiving a refusal, where the pur- 
suit is fresh and the party consequently aware of the object of the 
officer. Allen v. Martin, 10 Wend. 300. 


~! 


. (When—ard not case.) Where a party is authorized by an act of 
the legislature to erect a dam in a river previously declared a pub- 
lic highway, and after its erection it is wilfully and intentionally cut 
away by third persons, and an immediate and direct injury ensues, 
the remedy is by action of trespass and not case. Wilson v. Smith, 


10 Wend, 324. 


A 


. (Same.) For the invasion of a franchise or mere incorporeal right, 
the redress is by action on the case ; but when the visible, tangible, 
corporeal property of a party is injured, if the injury be direct, im- 
mediate and wilful, trespass is the proper form of action, although 
the property injured may be connected with, or be the means by 
which the incorporeal right is enjoyed. Jb. 


9. (Same.) Where the injury is direct and immediate, proceeding from 
the wilful and intentional act of the defendant, the action must be 
trespass : but if the injury be attributable to negligence, though it be 
immediate, either case or trespass may be brought. 1b. 

10. (Same.) Where case is brought when the action should have been 

trespass, if the objection be taken on the trial, the plaintiff will be 

nonsuited. Jb. 


11. (Authority of officer.) A regular officer is not bound to exhibit his 
authority or process when he arrests a defendant ; a special deputy 
is. rnold vy. Frost, 10 Wend. 514. 

12. (To land.) A party having title to lands, although not in the ac- 
tual possession thereof, may maintain trespass against another not 
in the actual possession of the premises. Van Rensselaer v. Radcliff, 
10 Wend. 639. 


13. (Joint trespassers.) Where several individuals act in concert in 
entering upon a lot of land and cutting and carrying away timber, 
they are jointly liable in an action of trespass, athough they do not 
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participate as partners, share and share alike, in the avails of the 
trespass. Williams vy. Sheldon and others, 10 Wend. 654. 

14. (Vendor of mill on another’s land.) Where a party sold a mill stand- 
ing upon the lot of his neighbor, and appointed a day for the pur- 
chaser to take it away, promising to aid him in its removal if assist- 
ance was necessary, and the mill was subsequently taken down and 
removed by the purchaser ; i was held that the vendor was liable to 
an action of trespass, although there was no proof of his being pres- 
ent, or aiding in the removal of the building. Wall v. Osborn, 12 
Wend. 39. 

15. (Soil of a road.) For an appropriation of the soil of a road, trespass 
lies by the owner of the land through which the road passes. Gid- 
ney v. Earl, 12 Wend. 98. 

TRIAL, &c. 

1. (One of several defendants—witness.) In an action of tort against 
several, if when the plaintiff has closed his proofs there is no evi- 
dence against one of the defendants, he may be discharged by a ver- 
dict in his favor, and sworn as a witness for his co-defendants, but 
this cannot be done where he has united with the others in a plea 
of justification, or where there is some evidence against him. Bates 
v. Conkling, 10 Wend. 389. 

2. (Same.) It seems, that to justify an acquittal of one defendant for 
the purpose of making him a witness, the want of evidence must 
be so glaring and obvious, as to afford strong grounds of belief that 
he was arbitrarily made a defendant to prevent his testimony. Jb. 

3. (Putting off—on terms.) In an action of tort, where a defendant 
asks to put off the trial of a cause for the want of a witness, on its 
being made to appear, to the satisfaction of the judge, that there is 
reason to apprehend that the defendant may die previous to the 
next circuit, the judge is warranted to impose as a condition to the 
putting off the trial, that the defendant shall stipulate that his death 
shall not abate the suit, and this court will not relieve from such 
stipulation. Ames v. Webbers, 10 Wend. 575. 

TROVER. 

1. (Demand and refusal.) Yn an action of trover, it is not necessary to 
shew a demand and refusal, except when the defendant comes into 


the possession of the property lawfully. Bates v. Conkling, 10 


Wend. 389. 


2. (Raw materials to be worked up on shares.) Where one party takes 
raw materials belonging to another to work up into manufactured 
articles on shares, and agrees to give the owner security for his share 
payable at a future day, and before doing so disposes of the property, 
the owner may maintain trover for his share of the property, and is 
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not limited to the action of assumpsit upon the contract. Rightmyer 
v. Raymond, 12 Wend. 51. 

TRUSTS. 

(Conveyance of land held in trust.) A trustee of real property, to whom 
the estale is devised, with power to sell, may convey without setting 
forth the trusts under which he holds, and a conveyance by him 
purporting to be in his own right, he having the legal estate, will be 

~ good; and although the deed to him contains a proviso that all con- 
veyances by him in the disposition of the property shall express the 
trusts upon which the property is granted to iim, and he omits in 
the conveyance by him to set forth such trusts—such provision being 
merely directory, and not a condition precedent, the omission to set 
forth the trusts does not at law affect the validity of the conveyance ; 
and if seems, under the circumstances of this case, would be good 
even in equity. Bradstreet v. Clarke, 12 Wend. 602. 

TRUSTEE AND CESTUI QUE TRUST. 

1. (Effect of lapse of time.) Time does not bar a direct trust, as be 
tween trustee and cestui que trust, till it is disavowed ; as where a 
constructive trust is made out in equity, time protects the trustee, 
though his conduct was originally frauduleit, and his purebase 
would have been repudiated for fraud. So, where a party takes 
possession in his own right, and was prima facie the owner, and is 
turned into a trustee by matter of evidence merely. And where 
one intending to purchase the entire interest in the land, took a 
conveyance without words of limitation to his heirs, passing only 
as an estate for life, the lapse of fourteen years after the expiration 
of the life estate, was a protection to the heirs of the purchaser.— 
Boone v. Chiles, 10 Peters, 177. 


~ 


. (Same.) What that reasonable time is, within which a constructive 
trust can be enforced, depends on the circumstances of the case ; 
but there can be few cases where it can be done, after twenty 
years’ peaceable possession, by the person who claims in his own 
right, but whose acts have made him a trustee by implication. Jb. 

TRUSTEE UNDER A DECREE. 

(When charged with compound interest.) A trustee may be required to 
invest money in his hands, and on his failing to do so or to bring it 
into court, may be charged with compound interest. Latimer v. 
Hanson, 1 Bland, 53. 

USURY. 

1. (Between endorsee and maker.) In an action by the endorsee of a 

promissory note against the maker, usury may be set up as a de- 

fence, unless it be shewn that the plaintiff is an innocent holder for 
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valuable consideration, and became possessed of the note before matu- 
rity. Hackley v. Sprague, 10 Wend. 113. 


2. (Rate of exchange.) The including of one per cent. in a promissory 
note as the difference in the rate of exchange, between the place 
where the payee of a promissory note resides and the place of pay- 
ment, is not, per se, evidence of usury, where the note is thus made 
payable for the accommodation of the maker. Merritt v. Benton, 
10 Wend. 116, 

VARIANCE. 

(Reliance on—by defendant.) Where a defendant, who has a defence 
on the merits, relies upon a variance between the declaration and 
an instrument declared cn, and does not prepare for trial, and the 
circuit judge disregards the variance and permits the plaintiff to 
take a verdict, the court will not permit the plaintiff to amend with- 
out vacating his verdict; but he will be permitted to do so without 
costs. Carpenter v. Payne, 10 Wend. 604. 

VENDOR AND VENDEE. 

(Eviction of vendee by real owner.) Where the services of a negro 
(whose services it was supposed might be disposed of) were sold 
for a term of five years, and he left the employment of his master, 
asserting his freedom, and it appeared that he was in fact free at the 
time of the sale; it was held, in an action by the vendor against the 
vendee to recover the sum agreed to be paid for his services, that 
the consideration of the promise to pay was dlegal, and in analogy 
to the rule of law applicable to the sale of chattels, that the asser- 
tion of freedom in this case was equivalent to the legal eviction of 
a vendee, on the claim of the true owner. Livingston v. Bain, 10 
Wend. 384. 

WATER-COURSE. 

(Diversion of stream.) Where a spring of water rises upon the land of 
one owner, and from it runs a stream on to the land of another, the 
owner of the land upon which is the spring has no right to divert the 
stream from its natural channel, although the waters of the stream 
are not more than sufficient for his domestic uses, for his cattle, and 
for the irrigation of his land. .4rnold y. Foot, 12 Wend. 330. 

WATER PRIVILEGES. 

1. (Presumption of grant.) Twenty years occupation of the land of 
another by flowing it with water, affords a presumption of a grant 
of the use of it in that particular manner, and for the damage sus- 
tained thereafter no action lies; but if, after flowing the land of 
another for ten years, by means of a dam of a particular height, the 
party by a new constructed dam raises the water higher, and flows 

more land than he originally did, although he will be justified after 
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20 years in flowing the land to the extent originally covered, he 
will be answerable in damages for the increased quantity he flows. 
Baldwin v. Calkins, 10 Wend. 167. 

2. (River divided ly an island.) Where the water of a river is divided 
by an island, so that only one fourth of the stream descends on one 
side of the island, and the residue on the other, the owner of the 
shore where the largest quantity of water flows, is entitled to the 
use of the whole water flowing there ; and the owner of the other 
shore has no right to place obstructions at the head of the island to 
cause one half of the stream to descend on his side of the river. 
Crooker v. Bragg, 10 Wend. 260. 

3. (Same.) Nor can the owner of the shore where the smallest quan- 
tity flows, require the other in the use of the water for hydraulic 
purposes, to keep up a tight and secure dam ; if such other can 
avail himself of the natural advantages afforded by his site, without 
any dam, or by an imperfect dam, he is at liberty todo so. Ib. 

4. (Diversion of stream.) A stream of water cannot be diverted from 
its natural course without the consent of the owner over or by 
whose land it passes; although such owner may not require the 
whole or any part of it for the use of machinery. Jb. 

WILL. 

1. (Vested remainder in fee.) Where a testator devised a tract of land 
to ason and to the wife of such son, habendum unto them, and the 
survivor of them, for and during their natural lives, and, by a subse- 
quent clause, devised the same premises, from and immediately after 
the decease of the son and wife, unto their heirs male, habendum unto 
such heirs male, and to their heirs and assigns for ever, share and share 
alike, u was held, that the son of the testator and his wife took estates 
for life, and that their heirs male, living at the death of the testator, 
took a vested remainder in fee, which opened to let in after born 
children. Tanner v. Livingston, 12 Wend. 83. 

2. (Fee by implication.) It was further held, that a direction to pay the 
debts of the testator did not give a fee by implication, there being an 
express limitation of an estate for life ; and also because it manifestly 
appeered from the will that the charge of the debts was not in re- 
spect to the estate devised, but in consequence of the indebtedness 
of the devisee to the testator for advances made and responsibilities 
assumed, Ib. 

3. (Same.) So, also, a direction to pay off and satisfy a certain mort- 
gage executed by the testator, was held not to give a fee by implica- 
tion, the testator, in case of the neglect or refusal of the devisee, 
having directed and authorized his executors to sell a portion of the 
devised premises, and from the proceeds to satisfy the mortgage, 
paying over the surplus moneys, if any, to the devisee. Jb. 
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1. (Devise during widowhood.) Where a testator, afier expressing in his 
last will and testament his intent to dispose of all his worldly prop- 
erty, gave to his wife all his estate, real and personal, so long as shé 
should remain his widow ; and in case she married again, directed that 
the one half of all his lands and tenements should go to an adopted 
son, and by a subsequent clause gave to the same son, at the decease 
of his wife, the remaining part of his landed property; and after the 
death of the testator, his widow married again, and the son entered 
into possession of the moiety of the lands; it was held, as to the re- 
maining morety, that by the will the son acquired in it a vested remain- 
der; that his interest was the subject of sale under execution ; and 
that on the decease of the widow, the purchaser at sheriff's sale of 
the interest of the son was entitled to the possession of such remain- 
ing half, although previous to the decease of the widow the son had 
died. Chapin vy. Marvin, 12 Wend. 532, 


. (Same.) The devise of the remaining part of the landed property 


~t 


of the testator disposes of what was left of the estate as well as in 
terest of the testator, after carving out the life estate of the widow 
Ib. 

G. (Fee to executors by implication.) Where a devisor in and by his last 
will and testament devised and bequeathed all his estate real and per- 
sonal to two daughters, equally to be divided between them as tenants 
in common, in fee, charging the same with an annuity to their 
mother during her life, adding, “notwithstanding the former devise 


for the benefit of my wife and daughters, I empower my executors t 


J 
do all acts and execute all instruments which they may consider 
requisite to the partition of my landed estate, and I devise the same to 
them as joint tenants to be by them sold at such time and in such 
manner as they shall think most for the interest of my daughters, to 
whom ‘the net produce shall be paid in equal‘shares: the sum of 
£100 sterling per annum being first deducted, or a capital to secure 
the same set apart for an annuity to my wife as aforesaid ;” it was 
held, that the devise to the executors gave them a legal estate in fee: 
that they took such estate not only by virtue of the terms estate or 
landed estate employed in the will, but by necessary implication from 
the power given to them to sell and dispose of the property. Brad- 
street v. Clarke, 12 Wend. 602. 

7. (Heirs.) The word heirs is not necessary. to the carrying of a fee in 


~ 


a will, although it is indispensable in a deed : any other terms or pro- 
visions, clearly indicating the intention of the testator, are sufficient. 
Ib. 

. (Title in executors.) It was further held, that under the provisions of 
this will it must be deemed to have been the intent of the testator 


Ww 


that the title to his landed estate should vest in his executors, and not 
in his daughters. 1b, 
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9. (Repugnant provisions.) Where the provisions of a will in the dis- 
position of property are so repugnant that they cannot stand together, 
the latter provision will prevail. Jd. 

10. (Power of surviving executor.) It was further held, that it was com- 
petent to the surviving executor of such will to grant and convey to a 
person acting as the attorney, of an executor of one of the daughters 
of the devisor, who was authorized by the will of such daughter to 
sell and dispose of all that portion of the estate of the first devisor 
which, by his will, was given to her; such conveyance to such attor- 
ney being i trust to sell the property and divide the proceeds, in 
conformity with the provisions of the will appointing his principal 
executor ; and it was further held, that by such conveyance the legal 
estate passed to the grantee, subject to the trusts declared in the will of 
the first devisor, set forth in such conveyance. Ib. 

1}. (Grantee of surviving executor.) Where a devisee of such daughter 
of the first devisor filed a bill in chancery against such grantee of the 
surviving executor, and obtained a decree directing the grantee to 
transfer and convey unto her all the real estate vested in him as trus- 
tze, &c. the terms of the conveyance to be settled by a master, who 
was directed to take and state an account between the parties; and 
by the decree, such grantee was exempted from all personal respon- 
sibility for any of the trust property which had been converted into 
money, and a conveyance was accordingly executed, setting forth the 
conveyance to such grantee from the surviving executor of the first 
devisor, and the decree in chancery, and then conveying all the estate 
held by him as trustee ; and such decree and conveyance were pro- 
duced in evidence by such devisee, on the trial of a writ of right, sued 
out by her for the recovery of lands belonging to the original devisor, 
it was held, that the demandant in such writ of right was eslopped 
from denying that the grantee of the surviving executor was the 
attorney of the execulor of the will of the testator under whom she 
claimed, and that he took under the deed to him all that it professed 
to convey in trust, &c; and that she was so estopped, notwithstand- 
ing that at the time of the filing of the bill she was a feme covert. 1b. 

WITNESS. 

Ll. (Compulsory attendance.) A witness may be compelled to attend 
and give evidence under a commission sent here from another 
State. Gibson v. Tilton, 1 Bland, 354. 

2. (Competency.) Evidence that a creditor took security from a mate- 
rial witness of his debtor, with the view of excluding his testimony, 
is admissible to rebut the objection to the competency of the wit- 
ness. Manchester Co. v. Sweeting, 10 Wend. 162, 

3. (One of several defendants.) One of several defendants, in whose 
favor a verdict is found in a justice’s court, is not competent to tes- 

19* 
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tify as a witness for the other defendants, on an appeal by them to 


the common pleas. Bales v.Conkling, 10 Wend. 329. 

4. (Party in possession of lands.) A party in possession of lands is a 
competent witness for a plaintiff in an action involving the title to 
such lands, although he admits that he should prefer that the plaintiff 
might succeed, hoping to purchase from him on better terms than 
from the defendant; the objection is to his credibility—not to his 
competency. Jackson v. Leek, 12 Wend. 105. 

5. (Request to become surety.) A mere request to a party to become the 


surety of a third person in respect to the costs of a suit, without an 
offer to indemnify against risk, is not enough to render the person 
making such request an incompetent witness, if such suretyship be 
assumed, Mulheran’s Ex’rs. v. Gillespie, 12 Wend. 349. 

6. (Jaterest.) Whether, in an action against the sheriff by a party 
claiming the proceeds of the sales under an execution, the landlord 
of the. defendant, who claimed rent to be due to him, and to whom 
the sheriff paid what was demanded, can be a witness for the sheriff, 
quere. Benjamin v. Smith, 12 Wend. 404. 


~) 


(Same.) In an action against the sheriff for an alleged false return 
of an execution, consisting in applying the proceeds of a sale to one 
execution and returning another nulla bona, one of two plaintiffs in 
the execution to the payment of which the money is applied, is not 
a competent witness for the sheriff, although the sheriff has executed 
to him a release, and his co-plaintiff bas discharged him from all 
liability to contribution under a bond of indemnity executed by him 
to the sheriff Jb. 

8. (Party to a negotiable security.) A party toa bill of exchange dis- 
counted by a bank, who has paid in the amount of the bill as a 
deposit, and indemnified the bank against the costs of a suit on the 
bill prosecuted in its name against the acceptor, is not a competent 
witness, although he has released to the bank all interest in the sub- 
ject matter of the suit, and the bank has released him from his en- 
gagement to indemnify ; being liable for the costs to the defendant, 
those releases do not purge his interest. Ontario Bank v. Worthing- 
ton, 12 Wend. 593. 

9, (Sume.) If such party be admitted as a witness, and his testimony 
be material for the plaintiffs, and a verdict be found in their favor, 
such verdict will be set aside. I. 

WRIT OF ERROR. 

(For nominal damages.) Where the court charged the jury that the 

defendant was entitled to no more than nominal damages in an 

action against the collector of the port of New York for detaining 


~ 


goods until they had greatly deteriorated, under a claim for higher 
duties than they were legally liable to pay, and the jury gave the 
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plaintiff no more than nominal damages; it was held that a writ of 
error would lie for the plaintiff to revise the opinion of the court.— 
Tracy v. Swartwout, 10 Peters, 80. 

WRIT OF RIGHT. 

1. (Demandant’s title.) A demandant in a writ of right, in like manner 
as a plaintiff in an action of ejectment, must recover on the strength 
of his own title, and cannot rely upon the defect of title in his adver- 
sary. Bradstreet v. Clarke, 12 Wend. 602. 


2. (Actual seizin.) It seems that an actual entry and perception of 
esplees are not in all cases necessary to be proved to show an actual 
seizin; and that a constructive seizin alone, resulting from the proof 
of a legal title without actual seizin, will entitle a party to maintain a 
writ of right. Jb. 


~ 


. (Premises demanded.) Where the premises demanded in a writ of 
right are wild and uncultivated land, at the time when the right of 
entry of the demandant accrues, an action may be maintained with- 
out actual entry. Ib. 


—_ 


New trial.) A new trial will be granted in a writ of right, as well 
as in any other action, where the verdict is against law or evidence. 


1) 








NOTICES OF NEW BOOKS. 


Reports of Cases argued and determined in the Supreme Court of Judi- 
cature, and in the Court for the correction of Errors in the State of 
New York. By Jonn L. Wende ct, Counsellor at Law: 10th and 
12th volumes. 


We do not intend a critical notice of these volumes, either in rela- 
tion to the decisions and opinions contained in them, or to the style 
and manner of the reporter :—but, having had occasion to go over 
the indexes with some care, in preparing the digest of recent cases, 
for our present number, we feel constrained to say a word of the 
manner, in which the several subjects in them are arranged. The 
faults, which we have to complain of, are twofold: first, the selection 
of the heads or titles, which are often inappropriate ; and, second, the 
insertion of matters, under titles to which they do not belong. We 
have not space to point out all the instances of both these defects, 
which have occurred to us, in our examination. Some of the most 
prominent, we shall notice, under the divisions above mentioned. 

First. The selection of the heads. In both volumes, we observe the 
title “criminal law,” under which are arranged points, relating to lar- 
ceny, embezzlement, recognizance, bail, indictment, default, evidence, trial, 
examination, verdict, receiving stolen goods, forgery, §c. The title 


“ corporations,” 


which we also find in both volumes, seems to be quite 
as much of an omnibus:—containing the several subjects of by-laws 
of an incorporated town, banks, tares, mandamus, costs, highways, &c. 
“ Parties” is another favorite head, which, in the 10th volume, is 
made to do the duty of several other more definite and appropriate 
titles, and, in the 12th, contains four entries, two of which belong to 
the title “ Partners and Partnership,” and the others to the title of 
“ Covenant.” There are other titles of this description, which we 
have not room to examine in detail. 

Second. Insertion of matters under inappropriate titles. Faults of 
this kind disfigure these indexes throughout; and, for want of refur- 
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ences, under the appropriate heads, must render it difficult to find the 
points decided. We shall call the attention of our readers to some of 
the most glaring. In general, the reporter has arranged all the points, 
which are decided in the same case, however numerous and however 
different they may be, under the head, to which the principal point of 
the case belongs. Instances of this kind are the following: 

Frauds, statute of. Under this head, all the points, decided in the case 
of Hicks vy. Whitmore, 12th vol. 548, are inserted. The principal point, 
properly enough, finds its place there; but the second relates to the 
duty of auctioneers, the fourth to the party entitled to bring an action 
on the contract, and the last to the construction of a contract, for the 
giving of approved endorsed notes. The same title, in the index to 
the 12th volume, contains all the points decided in the cases of Rogers 
and others v. Kneeland, p. 218, and in McLees v. Hale, p. 426. In the 
first of these cases, five points were decided, all of which, except the 
first, have nothing whatever to do with the statute of frauds: the 
second decides, that certain parties were precluded from proving that 
a factor had acted without authority and contrary to instructions ; the 

third relates to the ratification of a sale; and the fourth and fifth lay 
down general principles on the construction of contracts. ‘The second 
of the above mentioned cases contains three points:—the second of 
which relates to the liability of overseers, on a contract made by their 
predecessors, and the third to the recision of the contract. 

Landlord und tenant. In the index to the 10th volume, this title 
includes six points, none of which, in strictness, belong there. The 
first relates to the respective rights of tenants in common, the second 
and third to the right of common of estovers; the fourth to that of 
common of pasture; the fifih to the loss of the right of common, by 
a purchase of the land out of which it issues; and the sixth, to the 
appropriation of the waste lands of a manor, by the owner. 

Physicians and surgeons. Under this head, in the index to the same 
volume, are inserted the several points, seven in number, decided In 
the matter of Smith, p. 449, the first and two tast of which only are in 
their proper place. All the others belong more appropriately to the 
general heads of criminal law and constitutional law,—to the latter of 
which, they have as much relation, certainly, as the points decided in 
the case of Jack y. Martin, 12th vol. p. 311, which we shall presently 
notice. 

Replevin. ‘This head, in the same index, contains the fullowing: 

“It seems, that the interest of the defendant subject to the lien 
might have been levied upon and sold, without subjecting the officer 
to responsibility.” 

Roads. Under this title, we find two points, which belong to the 
heads of Evidence and Witness, viz: 

“ Parol testimony is admissible on an appeal to show the location of 
the freeholds »f the petitioners.” 
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“ On an appeal, a commissioner of roads is not a competent witness 
to prove the regularity of the proceedings in the laying out of a road.” 

Arlitration and award. This head, in the index to the 12th volume, 
contains the following point: 

“Such plea, not being a plea puis darrein continuance, of course is 
not subject to the rules governing that plea.” 

Constitutional Law. Mr. Wendell is not the first reporter, who has 
made use of this sweeping title, and, consequently, has not the original 
sin to answer for: but, with what propriety, the points decided in Jack 
v. Martin, 12th vol. p. 311, can be inserted under it, broad as it is, we 
are unable to perceive. The subject of that case was the arrest and 
detention of a fugitive slave; and none of the points decided in it, 
except the second, can properly come under the head of constitutional 
law. The last point relates solely to the form of pleading in replevin. 

The instances above enumerated are most of them specimens of a 
misarrangement, resulting from the insertion of all the points, decided 
in a case, under the head, to which the principal point properly be- 
longs. Examples, however, are not wanting, in which the only point 
decided is placed under an inappropriate head. We shall select a few, 
not perhaps the most striking, but of those, which will occupy the 
least room. 

In the index to the 10th volume. 

Sale of chattels. “In an action for breach of warranty in the ex- 
change of horses, to support the allegation of warranty, it is not 
necessary that the word warrant should have been used ; and whether 
what was said amounted to a representation of soundness, or to a mere 
expression of an opinion, belongs to the jury to determine. Whitney 
v. Sutton, 411.” 

Statutes (construction of.) “In proceedings against a disturber of 
religious meetings, it is not necessary that process should actually 
issue ; it is competent to a defendant voluntarily to appear and answer 
to the complaint. Foster v. Smith, 377.” 

Trespass. “ A regular officer is not bound to exhibit his authority 
or process when he arrests a defendant: a special deputy is. 2rnold 
v. Frost, 514.” 

In the index to the 12th volume. 

Action. “A right of action for a tort is not assignable. Gardner v. 
Adams, 297.” 

“ A tenant for life of real and personal estate is bound to account 
for the principal only: the income or interest belongs absolutely to 
such tenant, and may be appropriated or invested at pleasure. Miller 
v. Delameter, 433.” 

Judgment and Execution. “A receipt taken by a constable for the 
delivery of property seized by him under a justice’s attachment, is & 
valid instrument. Harvey v. Lane, 563.” 
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“Tt is, however, a good defence to the receiptor, that the property 
has been taken from his possession by the rightful owner. 1b.” 

Replevin. “A variance between the writ and declaration is not 
pleadable in abatement. Crowly v. Brown, 271.” 

We were entirely at a loss to perceive, by what strange association, 
a mere point of pleading should have found its way into the title of 
replevin ;—but, upon turning to the case, in which it was decided, we 
find the mystery solved :—the action was replevin. 

In treatises of a scientific character, which are intended to be read 
and studied with care, an ill-arranged or imperfect index, though a 
decided blemish, is not a very grievous fault. Pothier’s treatises and 
Blackstone’s commentaries are instances of scientific works, of the 
highest order, the utility of which is very little, if at all, diminished, 
by their defective indexes. 
sider it the true test of the 
treatise, that its arrangement 


Indeed, we are almost inclined to con- 
thorough execution of an elementary 
is so philosophical and orderly, as to 
: for if the arrangement and develop- 
ment of the matters be truly scientific, the table of divisions will at 
once conduct us to whatever we may be in search of. Whether this 
be true or not, the converse of the proposition is certainly undeni- 


render an index unnecessary 


able: the less scientific the character of the work, the more essential 
is a well digested and well arranged index. But, when, as in the case 
of a volume of reports, a work is not intended to be read, but merely 
consulted, occasionally, it is manifest, that its utility will depend, in a 
great degree, upon the character of the index, through and by means 
of which, we expect to get at the contents without the labor of an 
entire perusal. 

We understand, that Mr. Wendell publishes two volumes or there- 
abouts, annually, of his reports; and, from the character of the courts, 
of whose decisions they are the repository, and the extent, population 
in part, the law ;—we can have no doubt, that he publishes large edi- 
tions and meets with an extensive sale. His employment, as reporter, 
must, we think, yield him a Jarge income ;—and he can well afford to 
do his duty faithfully. 


An Oration delivered before the Democrats and Antimasons, of the county 


of Plymouth ; at Scituate, on the fourth of July, 1836. By Roserr 
Ranrovt, Jr. 


With fourth-of-July orations, as such, we have nothing to do. Mr. 
Rantoul is a gentleman of talents and learning, and withal a strong, 
thorough going partizan; and his oration will, we doubt not, obtain 
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from all, whether they agree with him or not in political feeling, the 
praise which is due to it as an eloquent, stirring and impassioned 
address. 

Our journal is devoted to law and its kindred topics,—legislation, 
on the one hand, and jurisprudence, on the other. We desire not 
only to keep our readers informed of the general progress of both, 
considered in their scientific character; but to present them also with 
such views, as we may be able to obtain, of the great current of popular 
opinion, which, in its ebb and flow, is silently but surely working out 
great changes in our legal polity. 

One of the topics, discussed by Mr. Rantoul, is the common law ; in 
respect to which, he undoubtedly expresses the opinions of great 
numbers of thinking men, both in England and in this country. 
Setting aside the rhetorical character, certainly proper if not essential 
to the vehicle, which Mr. Rantoul has chosen, for the communication 
of his views, we are inclined to agree with him, in the general, that 
some more certain source of authority, in the administration of justice, 
should be provided, than that heterogeneous mass, which is denomi- 
nated the common law. Without further preface, we commend the 
following remarks to the attention of our readers. 

“ Our legislation, also, should be of indigenous growth. The laws 
should be intelligible to all, equal in their operation ; and should pro- 
vide prompt and cheap remedies for their violation. The Revision of 
the Statutes of this Commonwealth, just completed, has done some- 
thing towards this great end—how much, the public are hardly yet 
aware. It would have been worth all the time, expense, and labor 
spent upon it, even though they had been ten times greater than they 
were. It is the most important act of our legislation since the Revo- 
lution. Not only is the whole mass systematized, condensed, simpli- 
fied, modernized, and made consistent With itself: but improvements, 
almost innumerable, have been introduced into every part, more in 
number and greater in value, than our General Court would have 
elaborated, in their ordinary mode of legislation, for many years. 

“* But the Revised Statutes, excellent as they are, contrasted with the 
chaos for which they are substituted, still cover but a small part of 
the ground. We are governed, principally, by the Common Law ; 
and this ought to be reduced, forthwith, to a uniform written Code. 

“It is said, by writers on the subject, that theré are numerous prin- 
ciples of the Common Law, which are definitely settled and well 
known, and that the questionable utility of putting these into the 
form of a positive and unbending text, is not sufficient to outweigh 
the advantages of leaving them to be applied by the Courts, as prin- 
ciples of Common Law, whenever the occurrence of cases should 
require it. 

“ How can that which is definitely settled and well known, be appli- 
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ed otherwise than as a positive and unbending text? It is because 
Judge-made-law is indefinitely and vaguely settled, and its exact 
limits unknown, that it possesses the capacity of adapting itself to 
new cases, or, in other words, admits of judicial legislation. 

“Imperfect Statutes are, therefore, commended because they leave 
the law, in the omitted cases, to be enacted by the Judges. Why not 
carry the argument a little further, and repeal the existing Statutes, so 
that the Judges may make all the laws? Is it because the Constitu- 
tion forbids Judges to legislate? Why, then, commend the legislation 
of Judges ? 

“The law should be a positive and unbending text, otherwise the 
Judge has an arbitrary power, or discretion ; and the discretion of a 
good man is often nothing better than caprice, as Lord Camden has 
very justly remarked, while the discretion of a bad man is an odious 
and irresponsible tyranny. 

“Why is an ex post facto law, passed by the Legislature, unjust, un- 
constitutional, and void, while Judge-made-law, which, from its na- 
ture, must always be ex post facto, is not only to be obeyed, but 
applauded? Is it because Judge-made-law is essentially aristocrati- 
eal? It is said, the Judge only applies to the case the principles of 
Common Law which exist already; but the Legislature applies to a 
whole class of cases, the principles of common sense and justice, 
which exist already, and which have existed from a much more re- 
mote antiquity. 

“The Common Law sprung from the dark ages; the fountain of 
justice is the throne of the Deity. The Common Law is but the 
glimmering taper by which men groped their way through the palpa- 
ble midnight in which learning, wit, and reason were almost extin- 
guished ; justice shines with the splendor of that fulness of light 
which beams from the ineffable presence. ‘The Common Law had 
its beginning in time, and in the time of ignorance ; justice is eternal, 
even with the eternity of the allwise and just Lawgiver and Judge. 
The Common Law had its origin in folly, barbarism, and feudality ; 
justice’ is the irradiance of Divine Wisdom, Divine Truth, and the 
Government of Infinite Benevolence. While the Common Law 
sheds no light, but rather darkness visible, that serves but to discover 
sights of woe,—justice rises, like the Sun of Righteousness, with 
healing on his wings, scatters the doubts that torture without end, 
dispels the mists of scholastic subtilty, and illuminates with the light 
that lighteth every man that cometh into the world. Older, nobler, 
clearer, and more glorious, then, is everlasting Justice, than ambigu- 
ous, base-born, purblind, perishable Common Law. That which is 
older than the creation may indeed be extolled for its venerable age ; 
but among created things, the argument from antiquity is a false crite- 
rion of worth. Sin and Death are older than the Common Law; are 
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they, therefore, to be preferred to it? The mortal transgression of 
Cain was anterior to the Common Law: does it therefore furnish a 
better precedent? 

“ Judge-made-law, is ex post facto law, and therefore unjust. An 
act is not forbidden by the Statute Law, but it becomes by judicial 
decision, a crime. A contract is intended and supposed to be valid, 
but it becomes void by judicial construction. The Legislature could 
not effect this, for the Constitution forbids it. The Judiciary shall 
not usurp legislative power, says the Bill of Rights; yet it not only 
usurps, but runs riot beyond the confines of legislative power. 

“ Judge-made-law, is special legislation. The Judge is human, and 
feels the bias which the coloring of. the particular case gives. If he 
wishes to decide the next case differently, he has only to distinguish, 
and thereby make a new law. The Legislature must act on general 
views, and prescribe at once, for a whole class of cases. 

“No man can tell what the Common Law is; therefore it is not 
law: for a law is a rule of action; but a rule which is unknown, can 
govern no man’s conduct. Notwithstanding this, it has been called 
the perfection of human reason. 

“The Common Law is the perfection of Human Reason—just as 
alcohol is the perfection of sugar. The subtle spirit of the Common 
Law, is Reason double distilled, till what was wholesome and nutri- 
tive, becomes rank poison. Reason is sweet and pleasant to the un- 
sophisticated intellect ; but this sublimated perversion of reason bewil- 
ders, and perplexes, and plunges its victims into mazes of error. 

“The Judge makes law, by extorting from precedents, something 
which they do not contain. He extends his precedents, which were 
themselves the extension of others, till, by this accommodating prin- 
ciple a whole system of Jaw is built up without the authority or inter- 
ference of the Legislator. 

“The Judge labors to reconcile conflicting analogies, and to derive 
from them arule to decide future cases. No one knows what the 
law is, before he lays it down ; for it does not exist even in the breast 
of the Judge. All the cases carried up to the tribunal of the last re- 
sort, are capable of being argued, or they would not be carried there. 
Those which are not carried up, are not law, for the Supreme Court 
might decide them differently. Those which are carried up, argued, 
and decided, might have been decided differently, as will appear from 
the arguments. It is, therefore, often optional with the judge to in- 
cline the balance as he pleases. In forty per cent. of the cases carried 
up to a higher Court, for a considerable term of years, terminating 
not long ago, the judgment was reversed. Almost any case, where 
there is any difference of opinion, may be decided either way, and 
plausible analogies found in the great storehouse of precedent to jus- 
tify the decision. The law, then, is the final will or whim of the 
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Judge, after counsel for both parties have done their utmost to sway 
it to the one side or the other. 

“No man knows what the law is, after the Judge has decided it. 
Because, as the Judge is careful not to decide any point which is not 
brought before him, he restricts his decision within the narrowest 
possible limits; and though the very next case that may arise, may 
seem, to a superficial observer, and even upon a close inspection, by 
an ordinary mind, to be precisely similar to the last, yet the ingenuity 
of a thorough-bred lawyer may detect some unsuspected shade of 
difference, upon which an opposite decision may be founded. Great 
part of the skill of a Judge consists in avoiding the direct conse- 
quences of a rule by ingenious expedients and distinctions, whenever 
the rule would operate absurdly: and as an ancient maxim may be 
evaded, but must not be annulled, the whole system has been gradu- 
ally rendered a labyrinth of apparent contradictions, reconciled by 
legal adroitness. 

“ Statutes, enacted by the Legislature, speak the public voice. Legis- 
lators, with us, are not only chosen because they possess the public 
confidence, but after their election, they are strongly influenced by 
public feeling. They must sympathize with the public, and express 
its will: should they fail to do so, the next year witnesses their re- 
moval from office, and others are selected to be the organs of the 
popular sentiment. The older portions of the Common Law, are the 
work of Judges, who held their places during the good pleasure of 
the king, and of course decided the law so as to suit the pleasure of 
the king. In feudal times, it was made up of feudal principles, warp- 
ed to be sure, according to the king’s necessities. Judges now are 
appointed by the Executive, and hold their offices during good beha- 
vior—that is for life, and are consequently out of the reach of popular 
influence. They are sworn to administer Common Law as it came 
down from the dark ages, excepting what has been repealed by the 
Constitution and the statutes, which exception they are always careful 
to reduce to the narrowest possible limits. With them, wrong is right, 
if wrong has existed from time immemorial: precedents are every- 
thing: the spirit of the age is nothing. And suppose the Judge pre- 
fers the Common Law to the Constitutions of the State and of the 
Union ; or decides in defiance of a statute ; what is the remedy? An 
astute argument is always at hand to reconcile the open violation of 
that instrument with the express letter of the Constitution, as in the 
case of the United States Bank—or to prove an obnoxious statute 
unconstitutional, as would have happened in the case of the Warren 
Bridge, but for the firmness of Judge Morton. Impeachment is a 
bugbear, which has lost its terrors. We must have Democratic Goy- 
ernors, who will appoint Democratic Judges, and the whole body of 
the Jaw must be codified. 
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“It is said, that where a chain of precedents is found running back 
to a remote antiquity, it may be presumed that they originated in a 
statute, which through lapse of time, has perished. Unparallel pre- 
sumption this! ‘To suppose the legislation of a barbarous age richer 
and more comprehensive than our own. It was without doubt a 
thousand times more barren. But what if there were such statutes ? 
The specimens which have survived do not impress us with a favor- 
able opinion of those that may have been lost. Crudely conceived, 
savage in their spirit, vague, indeterminate and unlimited in their 
terms, and incoherent when regarded as parts of a system, the re- 
mains of ancient legislation are of little use at present, and what is 
lost was probably still more worthless. If such laws were now to be 
found in our statute book, they would be repealed at once ; the innu- 
merable judicial constructions which they might have received would 
not save them. Why then should supposed statutes, which probably 
never had any but an imaginary existence, which if they ever existed 
were the rude work of barbarians, which cannot now be ascertained, 
and if they could be, would be despised and rejected as bad in them- 
selves, and worse for our situation and cireumstances—why should 
such supposed statutes govern, in the nineteenth century, the civilized 
and intelligent freemen of Massachusetts ? 

“'These objections to the Common Law have a peculiar force in 
America, because the rapidly advancing state of our country is con- 
tinually presenting new cases for the decision of the judges; and by 
determining these as they arise, the bench takes for its share more 
than half of our legislation, notwithstanding the express provisions of 
the Constitution that the Judiciary shall not usurp the functions of the 
Legislature. If a Common Law system could be tolerable any where, 
it is only where every thing is stationary. With us, it is subversive of 
the fundamental principles of a free government, because it deposites 
in the same hands the power of first making the general laws, and 
then applying them to individual cases ; powers distinct in their na- 
ture, and which ought to be jealously separated. 

“ But even in England, Common Law is only a part of a system, 
which, as a whole, would be incomplete without Equity. We strive 
to make the part supply the place of the whole. Equity is the cor- 
rection of that wherein the law by reason of its generality is deficient; 
yet we have taken the law, deficient as it confessedly is, without the 
correction, except in certain cases, where by degrees, and almost 
without the knowledge of the people, equity powers have been given 
to the courts. A court of chancery would not be tolerated here, for 
reasons Which I have not time to enter upon; and without that ad- 
junct, the Common Law system would not. be tolerated in England. 
The remedy is to fuse both into one mass, adopting such principles of 
equity as are really necessary, simplifying the whole, enacting the re- 
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sult in the form of statutes, and, from time to time, supplying defects 
and omissions, as they are discovered. It is hardly necessary to ob- 
serve, that in doing this, opportunity should be taken to reform and 
remodel the great body of the law, which stands in need of such a re- 
vision more than any other science. Some immense advances, it is 
true, have been made within the last two years, of which the total 
abolition of special pleading is not the least remarkable. But instead 
of being satisfied with what has been gained, it should only encourage 
us to step forward more boldly in what remains to do. All Amer- 
ican law must be statute law.” 


J 


Reports of Cases in Law and in Equity, argued and adjudged in the 
Supreme Court of Alabama. By Bensamin F. Porter. Vol. II. 
Containing the decisions of part of January and of June Terms, 1835. 
Tuscaloosa. Printed by Marmaduke J. Slade. 1836. 


One of the wisest maxims of the common law is, that it is the pro- 
vince of a good judge to enlarge the jurisdiction of his court ; and, it 
is equally true, that it is the duty of a good reporter, to make as much 
as possible of his cases. ‘This maxim (the latter, we mean,) seems 
not to be known to the reporter of the Supreme Court of Alabama; 
or, if known to him, he has most unaccountably neglected its ob- 
servance ; a piece of presumption, for which his pockets will un- 
doubtedly be made to suffer. At the present day, with so many il- 
” it is 
matter of extreme wonder, that Mr. Porter should have failed so sig- 
nally in this general branch of his duty. Are there no booksellers in 
Alabama to inform him better ?—or, are the professional libraries 


lustrious examples to incite him to “ magnify his apostleship,’ 


there so indifferently supplied with the latest modern reports of au- 
thority, that Mr. Porter is really ignorant of the most approved and 
the highest sanctioned mode of reporting ?—or, lastly, are the Ala- 
bama lawyers so unwilling to devote themselves earnestly to the Iu- 
cubrations of the law, that they require of their reporter, to do all 
their work for them, and actually to state the material facts in each 
case, separated from the great mass of irrelevant matter, in which the 
important points ought always to be enclosed, as the choice kernel is 
invested in the husk and chaff? Truth lies in a well. If she were 
a spring of running water, at which every one might slake his thirst 
without trouble, she would lose half her value. So with the real 
points in a reported case. The facts should be stated in very much 
the same way that one shuffles things into a clothes bag—so that the 
article he may happen to be in want of is sure to be at the bottom. 
When this is the case, in order to get at the real point in controversy, 
20* 
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you are obliged to study it out for yourself;—and every body knows, 
that knowledge so acquired is absolutely indelible. The mode 
adopted by Mr. Porter is unattended by this advantage. The mate- 
rial facts in each case are placed so distinctly before the eye, that 
they do not admit of being fixed in the memory by the process above 
mentioned. This process, we suppose, is philosophically explained 
by the old-fashioned principle of association. We are very ready to 
recollect all our troubles and pains ; and having associated a particu- 
lar doctrine with the great trouble it has cost us, and, consequently with 
the great mass of all our troubles, it is the easiest thing possible, to 
proceed from pain in general to pain in particular, and then we are at 
the bottom of the bag at once. Thus we revenge ourselves in some 
sort for the sin of Adam :—knowledge begat pain, and now we make 
pain stand godfather at least to knowledge. If we rightly recollect, 
Mr. Porter has stated the facts in nine tenths of his cases, in consid- 
erably less than half a page each ;—some portion of the remaining 
tenth occupy froma half to three fourths of a page—and five or six, 
we believe, exceed a page in length. This curtailing of the state- 
ment, Mr. Porter has enabled himself to make, by neglecting in all in- 
stances to introduce the written contracts, when any such make a 
part of the case. ‘This is manifestly wrong. A written contract 
should certainly be stated in hee verba, at least once, whether it really 


lo with the ease ornot. If it actually makes a part 


have any thing to ¢ 
of the case, it ought by all means to be stated—and, if it does not, 
then surely it ought to be inserted, in order to prevent all conjecture 
or inference as to its contents. In a volume of reports, having the 
limited circulation of those of the Alabama Courts, it would be suffi- 
cient, to set out a written contract once in the statement of the case : 
if the circulation is something greater, it ought also, by all means, to 
appear in the opinion of the court: butif the circulation be coextensive 
with the United States, then it should appear three times, in the state- 
ment of the case, in the opinion, and in the marginal note. If the 
case be one of very little consequence, it may be advisable to insert 
the contract also in the index. Where a case is so much abridged, 
in the statement of the facts, as some of those in the volume before 
us, it gives it too much the appearance of having been “ condensed,” 
or, in common parlance, razeed. The interest, which we feel in the 
pasties, is almost wholly lost. The case loses much of its dramatic 
character. We have nothing but the dull matter of fact, and fre- 
quently but very little of that. We want the details, to give life and 
probability to the transaction. Where would be the charm of the 
causes celebres, or of the Newgate Calendar without the details? We 
hope Mr. Porter will profit by the example of those in high places, 
and correct this fault; and, at any rate, whether le does so or not, re- 
ceive his due reward. 
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We perceive, that Mr. Porter has fallen into the very unsafe prac- 
tice of endeavoring to make his own marginal notes ; and the success 
with which his labors in this way have been crowned, is the only 
thing that can save him from the imputation of rashness and pre- 
sumption. A marginal note is only a specimen, a sample, a sort of 
pattern-card—and should therefore, invariably, as every lawyer 
knows, be taken from the article in bulk, It is the practice of our 
first reporters, to extract a fragment—as fair a specimen as can be ob- 
tained—from the opinion of the court, and to have it printed, at the 
head of the case, by way of marginal note: and this practice is now 
s0 common—and so well understood, that it is not deemed necessary 
to make use of any marks of quotation. This mode is infinitely to be 
preferred to the old method adopted by Mr. Porter; inasmuch, as it, 
in the first place, corresponds with the true idea of a marginal note, 
which is not of binding authority, and, in the nature of things, cannot 
be any thing more than a mere sample; in the second place, it re- 
moves all responsibility from the reporter, and places it on the court, 
where it belongs; and, lastly, by saving the time of the reporter, it 
gives him tore to be expended, in the manner already mentioned, to 
wit, in making the most of his cases. 

Mr. Porter is as much too copious in his index as he is too curt and 
sententious in his statements of facts. Whether this fault has been 
occasioned, by his mistaking the nature of an index, as much as he 
has mistaken the nature of a marginal note, we are unable to decide. 
His index is really what it purports to be,—an epitome of the matters 
contained in the volume itselfj—and not what it ought to be, that is, 
an index, so called from its not pointing out what there is in the 
volume. 

We seriously advise Mr. Porter to look to this matter. Let him 
bear constantly in mind, that it is the chief duty of a good reporter to 
make the most of his cases, especially as he advances in his course. 
Let him by all means look to it, when his volumes have become 
extensively in use, whether from the intrinsic value of the cases con- 
tained in them, or the character and authority of the court, for which 
he reports. By attending to our advice, he may probably put an ad- 
ditional thousand or two into his pocket occasionally. A trifling cal- 
culation will show this to be true. Instead of stating a case in one 
third of a page, as he now does, let him always spread it out to two 
or three—and if a case happens to have come from some other court, 
let him get the copies from the clerk and insert them at length—or if 
it refer in any way to a written contract, especially if it be one of 
some length, let him get a copy and insert it, as many times as may 
be proper, but at all events once. Any one may see that in this way 
three volumes may be published instead of two, which Mr. Porter, as 
well as his bookseller, and the members of the Alabama bar, will find 
is no trifling matter. 
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But we must stop our badinage, and be serious for one minute be- 
fore we close. If our readers have not already caught our opinion of 
the volume before us, from what we have said ;—we will add, ex- 
plicitly, that we are very much pleased with its execution. The cases 
are stated clearly and succinctly, and in language, which is generally 
terse, pertinent and intelligible: the points of the cases are presented 
with uncommon distinctness: and the marginal notes are real ab- 
stracts, and not mere fragments of the opinions. The index is well 
arranged and copious. 

Mr. Porter observes in his advertisement, that he believes his book 
to be as well executed as law books in general. As law books go, 
and in particular, reports, it is better. We had noticed some trifling 
inaccuracies, to which we intended to call his attention; but we are 
confident, that a gentleman, who has the proper sense of the character 
and object of his labors, and has already done so well, as Mr. Porter, 
will not stand in need of our admonitions. He will certainly improve 
upon himself. 


Reports of Cases argued and determined in the Superior Court of Judi- 
cature of the State of New Hampshire. Vol. 6th, and part I. of 
Vol. 7th. 


This volume and part of a volume of the New Hampshire Reports, 
bringing the cases down to the December Term, 1834, reflect much 
credit upon the judiciary and the bar of New Hampshire. The opin- 
ions are generally sound, and often elaborate, and the cases are faith- 
fully argued by the counsel. The cases, we understand, are prepared 
for publication by the judges themselves, and if it be owing to that 
fact, that they are so neatly reported, we could wish the custom were 
general. The marginal notes are short, containing the essence of 
the case and nothing more, and the statements of facts include what 
is important and essential, and encumber the page with as little rub- 
bish as possible. In the new number of the seventh volume, we are 
glad to see a decided improvement in paper and type. 
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Questions on the Examination of Attorneys in England.—As the cus- 
tom prevails in some parts of our country, to examine students of law 
before their admission to the bar, we have thought that the following 
list of questions, recently proposed to the candidates for admission as 
attorneys in England, would be interesting. Some new rules have 
been promulgated in Westminster Hall, requiring all such persons as 
shall desire to be admitted attorneys, to pass the ordeal of an exami- 
nation ; and the several masters and prothonotaries for the time being, 
of the courts of King’s Bench, Common Pleas, and Exchequer, re- 
spectively, together with twelve gentlemen attorneys, who are named, 
have been appointed examiners. Any five of these examiners, one of 
them being one of the masters or prothonotaries, are competent to 
conduct the examination. The first examination took place at the 
last Trinity Term, when the following questions were proposed to the 
candidates. 

“ 1, —PRELIMINARY. 
Where did you serve your clerkship ? 
What are the principal branches of the law which you have studied 
or practised ? 
Name the principal books which you have read ? 


II. —COMMON LAW, AND THE PRACTICE OF THE COURTS. 

What is the difference between a local action and a transitory action ? 
Name a few of the principal actions of each sort. 

How many defendants may be included in one writ ? 

What is the lowest sum for which a defendant can be arrested ? 

Within what time may an action of ejectment be brought ? 

Within what time may an action of debt on simple contract be 
brought ? 

What is necessary to prevent the Statute of Limitations running 
against a debt ? 

How are affidavits sworn in the country ? 

Name the various pleadings in an action of replevin ? 
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How would you proceed to remove an action of replevin into the 
Superior Courts ? 

If a witness refuse to attend, how are you to proceed ? 

What is necessary to be done in case a witness is in custody ? 

Is any and what permission necessary before a plaintiff can include 
several counts in his declaration ? and what is the rule as to several 
pleas by a defendant ? 

In case the defendant in an action of debt refuse to appear, can a 
plaintiff sign final judgment for the whole amount claimed ? 

What are double costs ? 

Ill. —CONVEYANCING. 

What is the nature of an estate in fee simple ? 

What is an estate tail ? 

What is an estate for years ? 

What is an estate in joint tenancy ? 

What is an estate in coparcenary ? 

What is a tenancy in common? 

What is the usual mode of conveying freehold estates ? 

How are copyhold estates alienated ? 

At what age is a person capable of making a will ? 

How must a will be executed to pass real and personal estates ? and 
how attested ? 

Must all the witnesses sign in the presence of each other ? 

Is a Jessee under covenant to repair liable to rebuild in case of fire ? 

For how long may an agreement for a tenancy be made by parol ? 

Is any and what notice necessary to determine a tenancy from year 
to year ? 

IV.— EQUITY, AND THE PRACTICE OF THE COURTS. 


What is the mode of commencing a suit ? 

How do infants sue ? 

If a defendant refuse to enter an appearance, how are you to proceed ? 

How do infants defend ? 

How are witnesses examined ? 

What is the remedy in case a mortgagor is desirous to redeem his 
estate after the mortgage has become forfeited ? 

What is the mode of proceeding in case a mortgagee is desirous to 
foreclose, or to prevent the mortgagor’s right of redemption ? 

How would you proceed to render a decree binding upon an infant ? 

Will a Court of Equity interfere as to the guardianship of an infant 
where there is no property within the jurisdiction ? 

In a case in which a husband can only recover property to which he 
may be entitled in right of his wife, by the aid of a Court of Equity, 
will Equity assist him, and upon what terms ? 
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How may a partition be obtained of lands held in joint tenancy, co- 
parcenary, or common ? 

Who prepares the conveyance to a purchaser, and the assignment of 
a term to attend, and at whose expense ? 

If a trustee be dead or incapable, will a Court of Equity appoint a 
new one r 

Are attorneys and solicitors who undertake the office of trustee enti- 
tled to any remuneration for their time and trouble, or for their 
expenses ? 

Will a Court of Equity compel the actual performance of a contract ? 

What is the difference between the relief given at Law and in Equity 
upon a contract? 

V.— BANKRUPTCY, AND THE PRACTICE OF THE COURTS. 

What must be the amount of the petitioning creditor’s debt ? 

What is the law as to whether the petitioning creditor’s debt is con- 
tracted before or after the act of bankruptcy ? 

What is the law as to whether the act of bankruptcy is committed 
during the trading ? 

Name a few of the most usual acts of bankruptcy ? 

What is the consequence if a creditor, who has taken the bankrupt in 
execution, proves his debt under the fiat ? 

How would you proceed to obtain a supersedeas of a fiat ? 

In what cases would a bankrupt’s certificate be cancelled or recalled ? 

What is the mode of appeal from a decision of the Commissioners ? 

What evidence is necessary of an agreement by a bankrupt to pay a 
debt which has been barred by his certificate ? 

Is any thing necessary to be done by an assignee previously to com- 
mencing or defending an action or suit ? 

In the case of one of several partners becoming bankrupt, in whose 
name should an action for the recovery of a partnership debt be 
brought ? 

VI.—CRIMINAL LAW. 

In whose name are prosecutions carried on ? 

What is the difference between a summons and a warrant? State 
some of the cases in which you would apply for the one or the 
other ? 

Is any thing necessary to be done before a summons or warrant is 
issued by a magistrate ? 

Do the privileges which certain persons possess of exemption from 
arrest on civil process extend also to criminal process ? 

Can a person be arrested on a criminal process on a Sunday ? 

What is the meaning of “ backing a warrant ? ” 

What is arson ? 

What is burglary ? 
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What is a misdemeanor? and name a few offences of this class. 

What is an approver? 

What is an accessary ? 

What are the cases usually tried at the sessions ? 

What is the meaning of “ binding over to keep the peace ?” 

Is any thing, and what, necessary in a prosecution at the assizes, or 

the Old Bailey, previously to the trial by the Judge and Jury ? 

What is the name of the proceeding on which a prisoner is tried ?” 
Legal Observer. 

In another number of the Legal Observer, we find the following 
account of the examination of the candidates for admission as at- 
torneys. 

“From the novelty and importance of the Examination under the 
New Rules, we have been induced to collect all the information in 
our power relating to the course of proceeding, and its result. As 
none but the Examiners and the Candidates, with the Examiners’ 
Secretary (who is also Secretary to the Law Society), were permitted 
to be present, we can state only such particulars as the persons of 
whom we have inquired deemed themselves at liberty to communi- 
cate. The following statement, we believe, may be relied upon. 

In the large Hall a separate table was placed, at the upper end, for 
the Board of Examiners; and three tables, extending the whole length 
of the Hall, were arranged for the Candidates. Mr. Ray, the Protho- 
notary, presided. The other Examiners, “ present at and conducting 
the examination,” were, Mr. Frere, Mr. Freshfield, Mr. Adlington, and 
Mr. Holme. These latter gentlemen, with Mr. Ray, appear to have 
taken the burthen of the day ; but Mr. Le Blanc, the Master, and Mr. 
Prothonotary Park, as well as Mr. Tooke, Mr. Hall, Mr. Lowe, Mr- 
White, and Mr. Wilde, were also present during part of the pro- 
ceedings. 

We learn that 125 notices of examination had been received, but 
that some of the Candidates thought proper to withdraw their appli- 
cations for the present term, and others did not produce their docu- 
ments and testimonials of due service, regarding which the regulations 
of the Judges were strictly enforced : so that the number who entered 
upon the examination was finally reduced to 104. These gentlemen 
appear to have been very punctual in their attendance, for all of them 
had arrived when the Examiners entered the Hall, at ten o’clock. 
The names of the Candidates were then called over by the Secretary, 
and “ Instructions” as to the mode of proceeding were then read— 
the substance of which we are enabled to state. 

The seats at the tables where the Candidates were placed, were 
numbered, and each person took his seat according to the number on 
the ticket given to him at his entrance, corresponding with the num- 
ber of his seat. 
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It was arranged that a paper of Questions should be delivered to 
each Candidate, with his name and number upon it, containing ques- 
tions to be answered in writing, classed under the separate heads of, 
—l. Preliminary.—2. Common and Statute Law, and Practice of the 
Courts.—3; Conveyancing.—4. Equity, and Practice of the Courts.— 
5. Bankruptcy, and Practice of the Courts.—6, Criminal Law. 

The Candidates were required to answer all the three preliminary 
questions, which related to the nature of the practice in which they 
had been employed, and the books they had read. It was not ex- 
pected that answers should be given to all the other questions, of 
which there were fifteen in each department, making, with the preli- 
minary questions, in all 78 questions. The Candidates were not re- 
quired to answer questions under every one of the separate heads ; 
hut questions were selected trom the different branches of the law, to 
meet the different courses of study and practice of Candidates during 
their clerkship in different offices, whether in town or in the country. 

The Candidates were not allowed to copy from the papers of ano- 
ther, or to receive any other assistance ; and in case this rule had been 
infringed, such candidate would be considered not to have passed his 
examinauon. 

The Candidates were also required to write their answers to the 
questions in each of the six departments on separate papers, prefixing 
to each answer the number corresponding to the question. 

Before giving in his answers, each Candidate wrote his name and 
number, and the class of the questions, on each sheet of his answers, 
and delivered them, with his printed copy of the questions and his 
entrance ticket, to one of the Examiners, upon which he received 
another ticket, which he left on retiring from the Hall. 

Anovher of the regulations of the day was, that after the examina- 
tion had begun, no Candidate would be considered to have passed 
his examination who left the Hall without permission, until he had 
delivered in his answers to the questions. 

These regulations were well calculated to ensure complete order in 
the proceedings of the day, and they effectually prevented any con- 
fusion or difficulty. 

A printed copy of the questions having been delivered to each can- 
didate, the business proceeded, and ample time was allowed for giv- 
ing in the answers. The time was limited to three o’clock, but the 
Examiners remained till five. Several sets of the answers were deli- 
vered in by twelve o’clock ; the larger part before two; and the last at 
hali-pasi three. 

We understand that the result of the Examination was, on the 
whole, very satisfactory. Some of the answers were admirable ; and 
a few only were doubtful, and stood over for further consideration. 

VOL. XVI.—NO. XX XI. 21 
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These, as we learn, were ultimately passed ; so that none who ventur- 
ed to make their appearance have yet been “ plucked.” Whether 
the twenty-one who voluntarily postponed their examination were in- 
fluenced by groundless apprehensions of the severity of the examina- 
tion, or by “the better part of valor,” cannot be known. We think it 
probable that the questions for the next Term will be somewhat more 
difficult; and we understand that although several, on the late occa- 
sion, were of a moderate nature, there were others which afforded an 
opportunity for the display of considerable legal knowledge in the 
several departments selected for examination.—In the course of the 
proceedings, the Chairman took occasion, on the part of the Examin- 
ers, to express the gratification they felt at the propriety with which 
the Candidates conducted themselves, and the attention they evidently 
bestowed on the questions placed before them. 

Such is the termination of the first Examination under the New 
Rules; and there is every probability that the effect will be very 
beneficial, both as regards the diligence of the student, in acquiring a 
knowledge of his profession, and the conduct of the practitioner, in 
communicating instruction, and assisting the candidate to pass his 
examination with credit and advantage. 


Independence of Welch Juries —Within memory, at the trial of a 
cause at Merioneth, when the jury were asked to give their verdict, 
the foreman answered, “* My Lord, we do not know who is plaintiff 
or who is defendant, but we find for whoever is Mr. ***’s man.” Mr. 
*** had been the successful candidate at a recent election, and the 
jury belonged to his color. Under this influence every question of 
right became a trial of strength of party ; the witnesses were arranged 
merely as partizans, and the verdict was celebrated as a victory. The 
witnesses of the victor quitted the assize town with cockades in their 
hats; and this custom contributed greatly to the increase of perjury 
(Palgrave on the authority of the King’s Council.) 


Sir John Strange’s respect for Judges—The manner in which Sir 
John Strange occasionally comments on the opinion of the Court, in 
his Reports, is quite amusing. To a remark of the court, in a case in 
his second volume, p. 1163, he appends the following note : 

“It was only Mr. J. Wright who said this; and see The King vs. 
‘The Inhabitants, &c. of Bishopside, Trin. T. 1755. B. R. adjudged, 
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“ contra :” and in reference to another part of the same opinion, he 
says: 

“Tt was only Mr. J. Chapple, who said this: and he was wrong ; 
“for the act &c. expressly requires &c.” Reporters, now-a-days, are 
more respectful. 


Judges’ Chambers in England.—We understand that Serjeant’s Inn 
will be immediately rebuilt, upon an uniform and convenient plan, 
with proper accommodation for the judges at chambers. We fear, 
however, that there is no intention to embrace this opportunity of 
abolishing this close-chamber system of administering justice. 

The practical evils of the present system are very great. The 
unfortunate judge, in good or bad health, sits in a filthy room, about 
ten feet square, without any carpet, except a small piece under his 
feet ; the window sashes are so contrived, that there is a cutting draft 
of cold air in every part of the room, and the ceiling so low, that a tall 
man can scarcely stand upright. In this earthly Paradise, the judge 
is confined for some hours. The barristers are admitted at once to 
enter into the joy of this blissful abode, but the attorneys undergo a 
lengthened purgatory in an adjoining chamber, in which they are 
crowded as indiscriminately, and with as little regard to accommoda- 
tion, as pigs in a fair. Legal Examiner. 


Prisoners’ Counsel Bill—Second Report of the Commissioners of In- 
quiry into the Criminal Law.—It will be remembered, that commis- 
sioners were appointed to inquire into the present state and advisable 
alterations of the criminal law. One Report from those learned gen- 
tlemen on that subject, and one on the consolidation of the statutes, 
are already before us. The commissioners have now completed their 
second Report on the criminal law, in which the subjects discussed 
are, the defence of prisoners by counsel and the infliction of capital 
punishments. 

The question, whether prisoners on their trial for felony, should be 
allowed a full defence by counsel, has lately attracted the attention of 
the profession and the public. It is evident, that the inquiry resolves 
itself into two questions,—whether the allowing a defence by the 
speech of counsel in charges of felony tends to the discovery of truth ? 
and, if so, whether that advantage be counterbalanced by any incon- 
veniences inseparable from the practice? Under the first of these 
inquiries, falls the question so important to the humane administration 
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of the laws, has the prisoner, unassisted by counsel, a fair chance of 
presenting the circumstances in his favor to a judge and jury, in op- 
position to the evidence, marshalled by the legal skill, which is always 
secured for the prosecution ? We understand the commissioners have 
reported strongly in favor of giving this privilege, or according this 
right to the prisoner. They think that there can be no doubt, that 
permitting the advocate to speak for the client, tends, generally, to the 
discovery of truth, and consequent advancement of justice, evidenced 
by the practice having prevailed in every civilized age and country, 
and particularly as adopted by our own law in all judicial proceedings 
excepting trials for felonies. Legal Examiner. 


Exzey, written in the Temple Gardens.—The following jeu d’esprit 
appeared in a late number of the Legal Examiner. It is so rare that 
we are able, in traversing the fields of the law, to pluck a flower like 
the present, that we take particular pleasure in presenting it to our 
readers. 


The gard’ner rings the bell at close of day, 
The motley crowd wind slowly home to tea; 
Soft on the Thames the daylight fades away, 
And leave the walks to darkness and to me. 


Now shine the glimmering gas-lamps on the sight, 
The wardens now the outer portals lock, 

And deepest stillness marks th’ approach of night, 
Save when the watchman calls “ past ten o’clock.” 


Save, also, when from yonder antique tower,' 
With solemn sound the bell strikes on the ear, 
And wand’ring damsels as they hear the hour, 
Trip through the gloomy courts with haste and fear. 


In those high rooms where clients ne’er intrude, 
And here and there a light doth dimly peep, 
Each in his lonely set of chambers mewed, 
The briefless crowd their nightly vigils keep. 


The grave attorney, knocking frequently, 

The tittering clerk, who hastens to the door, 
The bulky brief, and corresponding fee, 

Are things unknown to all that lofty floor. 





1 The Middle Temple Hall Tower—a modern antique. 
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Small comfort theirs when each dull day is o’er, 
No gentle wife their joys and griefs to share ; 
No quiet homeward walk at half-past four, 
To some snug tenement near Russell Square. 


Oft have they read each prosing term report, 
Dull treatises and statutes not a few; 

How many a vacant day they’ve passed in court! 
How many a barren circuit travell’d through ! 


Yet let not judges mock their useless toil, 
And joke at sapient faces no one knows ; 
Nor ask, with careless and contemptuous smile, 
If no one moves in all the long back rows ? 


Vain is the coif, the ermin’d robe, the strife 
Of courts, and vain is all success e’er gave ; 
Say, can the judge, whose word gives death or life, 
Reprieve himself, when summoned to the grave ? 


Nor you, ye leaders, view them with ill-will, 
If no one sees their speeches in The Times, 
Where long-drawn columns oft proclaim your skill 
To blacken innocence and palliate crimes. 


Can legal lore or animated speech 
Avert that sentence which awaits on all ? 
Can nisi prius craft and snares o’er-reach 


That Judge, whose look the boldest must appal ? 


Perhaps in those neglected rooms, abound 
Men deeply versed in all the quirks of laws, 
Who could, with cases, right and wrong confound, 
And common sense upset, by splitting straws. 


But, ah! to them no clerk his golden page, 
Rich with retaining fees, did e’er unroll ; 
Chill negligence repressed their legal rage, 
And froze the quibbling current of the soul. 


Full many a barrister, who well could plead, 
Those dark and unfrequented chambers bear ; 
Full many a pleader born to draw unfee’d, 
And waste his counts upon the desert air! 
*21 
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Some F-Il-tt, whom no client e’er would trust, 
Some W-lde who gain’d no verdict in his life ; 

In den obscure, some D-nm-n there may rust, 
Some C—pb-ll, with no peeress for his wife. 


The wits of wondering juries to beguile, 
The wrongs of injured clients to redress, 
To gain or lose their verdict with a smile, 
And read their speeches in the daily press, 


Their lot forbad :—Nor was it their’s, d’ye see, 
The wretched in the toils of law to lure ; 
To prostitute their conscience for a fee, 
And shut the gates of justice on the poor. 


To try mean tricks to win a paltry cause, 

With threadbare jests, to catch the laugh of fools, 
Or puff in court before all human laws, 

The lofty wisdom of the last New Rules. 


Not one rule nisi, even “ to compute,” 

Their gentle voices e’er were heard to pray, 
Calm and sequestered, motionless and mute, 

In the remote back seats they passed each day. 


Yet e’en their names are sometimes seen in print ; 
For frail memorials, on the outer doors, 
Disclose in letters large, and dingy tint, 
The unknown tenants of the upper floors. 


Door-posts supply the place of Term Reports, 
And splendid plates around the painter sticks, 

To shew that he, who never moved the Courts, 
Has moved from number two to number six. 


For who, to cold neglect a luckless prey, 
His unfrequented attic e’er resigned, 

E’er moved with better hopes across the way, 
And did not leave a spruce tin plate behind ? 


Strong is the love of fame in noble minds, 

And he, whose bold aspirings fate doth crush, 
Receives some consolation, when he finds 

His name recorded by the painter’s brush. 
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For thee, who, mindful of each briefless wight, 
Dost in these motley rhymes their tale relate, 
If, musing in his lonely attic flight, 
Some youthful student should inquire thy fate, 


Haply, some usher of the court may say— 

“At morn I’ve mark’d him oft, ’twixt nine and ten, 
Striding with hasty step, the Strand away, 

At four o’clock to saunter back again ; 


“ There in the Bail Court, where yon quaint old judge 
Doth twist his nose, and wreath his wig awry,— 
Listless for hours he’d sit, and never budge 
And pore upon a book,—the Lord knows why! 


“ Oft would he bid me fetch him some report, 
And turn from case to case, with look forlorn ; 

Then bustling would he run, from court to court, 
As if some rule of his ! were coming on. 


“One morn I missed that figure lean and lank, 
And that pale face, so often marked by me, 
Another came,—nor yet was he in Banc, 
Nor th’ Exchequer, nor at the Pleas was he. 


“The next day, as at morn, I chanced to see 
Death’s peremptory paper in the Times ; 

I read his name, which there stood number three, 
And there I also read these doleful rhymes— 


EPITAPH. 


Here rests a youth lamented but by few, 
A barrister to fame and courts unknown ; 
Brief was his life—yet was it briefless too, 
For no attorney marked him for his own. 


Deep and correct his knowledge of the laws, 
No judge a rule of his could e’er refuse ; 
He never lost a client or a cause,— 
Because, forsooth, be ne’er had one to lose. 


Ev’n as he lived unknown—unknown he dies ;— 
Calm be his rest, from hopeless struggle free, 

Till that dread Court, from which no error lies, 
Shall final judgment pass on him and thee. 
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Case of Commonwealth ys. John Vinall—The following report was made 
by the Hon. Judge Thatcher, at the time of the trial ; and is now published 
as a note to his opinion in the body of this number, having been accident- 


ally omitted in its proper place. 
SUPREME JUDICIAL COURT. SUFFOLK, FEB. T., A. D. 1802. 
Present—Patine, Srrone and Tuatcuer, Justices. 
CoMMONWEALTH versus JouN VINALL. 


For the Prisoner, H. G. Or1s and Jonny Quincy ApAms. 
For the Commonwealth, Sutztivan, Attor. Gen., and Davis, Solic. Gen 


Prisoner was indicted for writing and publishing a libel on Chief Justice 
Dana, charging him with bribery and mal-practice in office. Plea, Not 
Guilty. 

At the last August term, John 8. Lillie was convicted of publishing this 
libel in the “* Constitutional Telegraph,”’ a newspaper edited by him. The 
Court gave Lillie till this term, to divulge the author. Lillie produced the 
original writing, and said that he first found it in the hands of one of his 
clerks, who told him, that he found it in the entry, leading to his office. 
Before this paper was read to the jury, the Solicitor General offered to 
prove, by the testimony of persons, who knew Mr. Vinal’s hand-writing, 
that this paper was written by him. It was objected by the prisoner's coun- 
sel, that this paper, even supported by such testimony as the Solicitor of- 
fered, was no evidence, and therefore it ought not to be read to the jury 
They relied on 2 Hawkins’ Pleas of the Crown, Ch. 46, Sec. 15, and pro 
duced all the cases there referred to, in the margin. 

Sullivan. The Attorney General admitted, that if a paper, known to be 
written by the prisoner, were compared with one not known to be written 
by him, their similitude would not be sufficient to prove, that both were 
written by the prisoner. He admitted, that bare similitude of hands, would 
not be sufficient to convict a man of crime. He contended that it was le- 
gal to produce witnesses, who know the prisoner’s hand-writing, to testify 
to their belief, that the paper in question was written by him. They relied 
on 4 Black. Com. Ch. 27, p. 350. Dub. 1796, which says “ that the testimo 
ny of witnesses well acquainted with the party’s h ind, that they believ 
the paper in question to have been written by him, is evidence to be left to 
the jury.” .Vote.—Blackstone quotes the same authorities for this doctrine, 
as Hawkins does, as above. 

It was replied, by the counsel for the prisoner, that evidence of this kind 
was never gone into, unless the writing in question was found in the pos- 
session of the party charged, or unless he exercised over it some act of 
ownership. What is now intended to be proved? That the witnesses be- 
lieve this to be Mr. Vinall’s hand-writing. Their belief arises from com- 
paring it with the idea, or archetype of Mr. Vinall’s hand-writing, which 
exists in their mind, and therefore it would amount at most, but to evidence 
arising from similitude of hands, 
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After argument, the Court said, that witnesses might be examined as to 
this point, and that the paper might be read to the jury. They relied on 
the authority of Blackstone, as quoted above. They did not admit the dis- 
tinction taken by Gilbert, “that the comparison of hands is evidence in 
civil, but not in criminal cases.”—The Law of Evidence, 1 vol. p. 54, Loft’s 
edition, Dublin, 1794. That a jury may, in a civil case, find aman guilty 
on evidence, which would, in a criminal prosecution, be insufficient to con- 
vict him, is contrary to good reason and the theory of evidence. The 
Court added that, in every case, civil or criminal, it is incumbent on him, 
who affirms to prove his affirmation. Evidence may be admissible, and yet 
not sufficient to support the charge. That must be left to the jury. 

The witnesses were then produced ; some believed the paper to have been 
written by the prisoner: others doubted. The Court would not permit it 
to be compared with any writing which was not certainly known to be the 
prisoner’s, nor any witness to testify his belief, unless he had seen him 
write. 

The evidence to support the indictment was so weak, that it was agreed 
by the solicitor and attorney for the government, and by the counsel for 


the prisoner, to submit the cause without argument to the jury, under the 
direction of the Court. 


Verdict, Not Guilty. 
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